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Girig

Azarbaycan Respublikasi Avropa Surasina baraber
hiiquglu tizv gebul edildikden sonra dovlst miistaqil-
liyinin daha da méhkemlandirilmasi, demokratik, hiiqu-
qi dovlst quruculugu, vetandas ceomiyystinin formalas-
dirilmasi va inkisaf etdirilmasi, o cimladan insan hiiqug-
larina vo osas azadliglara dair beynalxalq standartlarin
milli ganunvericilikde tesbiti ve temin edilmesi, bazar
igtisadiyyatinin bargerar olmasi, Olkenin sosial-igtisadi
inkisafi vo Avropa hiiquq mekanina inteqrasiyas1 sahe-
larinda ciddi irslilayislere nail olmusdur. Azarbaycanin
Avropa Surasina bearaboer hiiquqlu tizv olmasindan kegon
dovr arzinds insan hiiquqlar1 ve asas azadhiglar ils bagh
qanun layihsleri bu motsber beynolxalq teskilatin
tovsiyyalori nezere alinmaqla hazirlanmis ve onun
miivafiq qurumlarinda ekspertizadan keg¢dikden sonra
gobul edilmisdir. Bu konstruktiv ve qarsiligh fayda kesb
edan amoakdasliq bu giin do ugurla davam etdirilir. Odur
ki, Azarbaycanda demokratik tesisatlarin daha da inkisaf
etdirilmesinds, demokratik proseslerin, insan hiiquqla-
rinin tomin edilmasi mexanizmlarinin daha da genislon-
dirilmasinda va insan hiiquqlarinin miiqafissinin beynal-
xalq standartlara uygunlasdirilmasinda Avropa Surasi-
nin rolu danilmazdir. Diger terafden, Azarbaycan
Respublikasi tizv dovlet kimi Avropa Surasinin miixtelif
qurumlarinin fealiyystinde yaxindan istirak etmis, bir
sira sanadlarin, o climladan konvensiyalarin hazirlanaraq
gobul edilmasine 6z t6hvasini vermis veo bununla da
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Avropa Surasmin daha inkisaf etmasi prosesinin istirak-
¢ist olmusdur. Odur ki, Azarbaycan vo Avropa Surasi
arasinda amoakdaslhq har iki teraf tiglin faydali olmusdur.

Eyni zamanda geyd etmoak lazimdir ki, Azarbay-
canin bu niifuzlu tagkilatla emakdaslig1 problemsiz otiis-
moamisdir. Hatta bazi masalalorin halli ilo bagh toraflor
indiyadak ortaq moexrace gele bilmemisler ki, bu da
Avropa Surasinin diger beynolxalq toskilatlara xas olan
vo miiasir beynelxalq miinasibatlor sisteminde ciddi
problemlsrin yaranmasina gatirib ¢ixaran ikili standart-
lardan sigortalanmadigindan xabar verir. Uzun miiddat
arzinds miizakirslare sabsb olan bels masalslorden biri
siyasi mahbus problemidir. Odur ki, siyasi mahbus
probleminin mahiyyetinin, bununla bagli tersflor ara-
sinda movcud olan fikir ayriliginin, onun obyektiv va
hiiquqi miistavids halli yollarmin aragdirilmas: aktualliq
kasb edir.

1. Problemin icmali

Azarbaycan Respublikasmnin Avropa $urasina bara-
bar hiiquqlu iizv olmasi arefesinde ASPA-nin Siyasi
Komitasi torafinden hazirlanmis Tovsiyalar Paketi 2000-
ci ilin savvallarindas 6lks ictimaiyystins taqdim edilmisdir.
Dovlat bascisi, Bas Nazir, Milli Maclisin sadri, aparici
miixalifet partiyalarinin liderlori tarafinden imzalanmis
va ilkin variantda on yeddi bandden ibarst olan Tovsi-
yalar Paketinda Azarbaycan Respublikasmin yaxin goles-
cokde Avropa standartlarina uygunlasdirilmasi magqse-
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dilo yerins yetirilmosi nezarde tutulan tadbirler, o
cimladan, Dagliq Qarabag problemi ilo bagh AS-in
movgeyi agiqlanmisdir. Senadde ASPA Azarbaycan Res-
publikasindan xarakter etibar1 ile bes qrupdan ibaret
miiayyen ohdaliklarin qebul olunmasini xahis emisdir.
Tovsiyalar Paketinin Insan hiiquglari ve asas azad-
higlarin temin edilmasi ile bagli olan dordiincii bolii-
miinde Azarbaycan qarsisinda her hansi bir mahdu-
diyyet ve sert qoyulmadan Beynslxalq Qirmiz1 Xag ve
Qirmizi Aypara Komitesilo mshkumlarin gortismasine
tominat veran miiqavilo imzalamaq, vezife borcunu
yerine yetirorken insan hiiquqlarmi, o ctimladan, iggen-
conin qadagan edilmasi ilo slagedar normalar1 pozan
hiiqug-miihafize orqanlarinin niimayesndslarini mahke-
ma moasuliyyatina calb etmak, s6z azadligma, KiV-in va
jurnalistlorin miistaqilliyine teminat vermak, matbuat
azadlig1 ile bagh mahdudiyyatlari aradan qaldirmaq va s.
kimi tedbirlorle yanasi hiiquq miidafio togkilatlar1 tore-
finden siyasi mehbus kimi taninan mahkumlarin isine
yenidan baxilmasi ve onlarin azad edilmasi masalasina
baxmaq barade ohdsliklar ireli siirtilmiisdiir. ASPA-nin
tovsiyalordon ibarat 222 sayli royi asasinda Avropa
Suras1 Nazirlor Komitasinin 9 noyabr 2000-ci il tarixli
107-ci sessiyasinda qobul etdiyi 14 sayh xiisusi Qetna-
madea Azarbaycan1 Avropa Surasina iizv olmaga ve bu
beynalxalq teskilatin nizamnamasine qosulmaga dovat
edilmisdi. Nehayat, 2001-ci il yanvarin 17-de Azarbay-
canin Avropa Surasina tam ve beraber hiiquqlu tizv
gebul edilmasi barada gerar gebul edilmis ve 25 yanvar
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2001-ci ilde Strasburqda Azesrbaycanin Avropa Surasina
tizv qobul edilmasi ilo bagli rosmi moarasim kegirilmisdir.
Azarbaycan Respublikasinin Avropa Surasmna baraber
hiiquqlu tizv gabul edilmesi Azarbaycan cemiyyetinds
diinyavi, demokratik, hiiquqi dovlst quruculugu, Azar-
baycanin dovlst miistaqilliyinin moéhkamlandirilmasi,
onun Avropaya inteqrasiyasi ve beynelxalq miinasibatler
sisteminde movgelarinin shamiyyastli deracads giiclon-
dirilmasi istigamatinds miithiim marhals olmugdur.

Avropa Surasina iizv olmaq arafesinds bu tegkilat
torofindon Azerbaycan iizerine qoyulan o©hdaliklar
sirasinda daha ¢ox miibahise doguran “hiiquq miidafis
toskilatlar1 torafinden siyasi mahbus kimi taninan mah-
kumlarin isina baxilmasi va onlarin azad edilmasi masa-
lasina baxmaq” 6hdaliyi olmusdur. Osas miibahiss pred-
meti isa asasan “siyasi mahbus” anlayisinin hiiquqi
tobiati, ondan irali galon subyektiv vo gorozli natice-
lardasn, ayrisegkili yanasmadan ibarat olmusdur. Bels ki,
Azarbaycan Avropa Surasmin tizvliiytine goebul edildiyi
zamana gadar “siyasi mahbus” anlayisi ve onun hiiquqi
tobiati heg bir beynslxalq senadds, o climladen Avropa
Surasmin sanadlerinds miisyyen edilmomisdi ve homin
problem bu giinedak beynalxalg-hiiquqi miistavids 06z
hollini tapmamisdir.

Obyektivlik namine geyd etmak lazimdir ki, “siyasi
moahbus” anlayisi 1989-1990-c1 illoarde BMT-nin Namibi-
yada, sonradan ise Beynalxalq Qirmiz1 Xa¢ Komitasi tore-
finden Canubi Afrika Respublikasinda hoyata kegirdiyi
missiya zamani professor Karl Aage Nerqaard tarafindan

-7-



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

hazirlanmis ve “Nerqaard prinsipleri” adlandirilan
meyarlar asasinda istifads edilmisdir. Bununla yanasi,
“siyasi moahbus” anlayis1 hazirda yalmz Amnesty
International togkilati torafinden Oziiniin hazirlamis
oldugu meyarlar asasinda istifade edilir. Lakin “siyasi
moahbus” anlayisindan istifads edilmaesi ile bagl niimu-
nalar na universal, na da regional saviyyada gabul edil-
mis beynalxalg-hiiquqi meyarlar hesab edils bilmazlar.
Mshz “siyasi mahbus” termininin anlasiqh ve daqiq
anlayisinin movcud olmamasimin naticasidir ki, miixtelif
beynalxalq toskilatlar vo yerli QHT-larin siyasi mahbus-
larin miisyyen edilmasinds irali siirdiiklari talabler ciddi
sokilda forqlonirlar. Bels ki, bazi toskilatlar daha boyiik
siyahi tortib etdiklari halda, diger teskilatlarin siyahilar
qisa olur vo bu taskilatlarin har biri habs edilmis
soxslarin siyasi mahbus kateqoriyasina daxil edilmasinda
0z xtisusi kriteriyalarina ssaslanirlar. Bir sira hallarda ise
bazi tegkilatlar “siyasi mehbus” anlayisina 6z siyasi
maraqlar1 miistovisinden mena verirlor. Belslikls, “siyasi
moahbus” anlayisinin hiiquqgi tebistinin universal va ya
regional beynolxalq teskilatlar seviyyesinde miiayyen-
lagdirilmamasi praktikada bu ve ya diger miihakima
edilmis ve ya cinayat masuliyyatine celb edilmis saxs-
lorin “siyasi mohbus” kateqoriyasmna aid edilmasinda
kolliziyalarin yaranmasina gotirib ¢ixarmisdir. Bu
kolliziyalarin aradan qaldirilmasmna nail olmaq, bazi
QHT-lar torsfinden iddia edilon “siyasi mahbuslarin”
azad edilmasi vo ya yenidon miihakima edilmasins nail
olmaq magsadile Avropa Surasinin Bag Katibi Ermanis-
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tan ve Azarbaycanda siyasi mehbuslarin moévcudlugunu
milayyan etmak {i¢lin meyarlar hazirlamagq tgiin Stefan
Trecgel, Evert Alkema vo Aleksandr Arabaciyevdan ibarat
miistaqil ekspertlor qrupu yaratmisdir. Qisa miiddat
arzinde miistaqil ekspertlor qrupu terefinden siyasi
mohbuslarin  movcudlugunu miisyyen etmok {iglin
meyarlar1 6ziinds oks etdiren moeruzs hazirlanaraq, 16
iyun 2001-ci ilde A$ Bas Katibine gondarilmis ve hamin
moaruza 24 oktyabr 2001-ci ilde Avropa Surasinin senadi
kimi gobul edilmisdir (SG/Inf (2001) 34).

2. Avropa Surasinin miistaqil ekspertlar
qrupunun siyasi mahbus problemina dair
moaruzasinin qisa tahlili

Avropa Surasmin miistaqil ekspertlor qrupunun
hazirladigr maruzenin tahlili gostorir ki, onlar 6z aras-
dirmalar1 zaman siyasi meahbuslarin movcud olmasin
miiayyan etmoak magqsadi ilo heg bir konseptual yaxinlas-
madan istifade etmamis vo yeni prinsiplor islayib hazir-
lamamislar. Miistoqil ekspertlor Ammnesty International
togkilatinin istifade etdiyi meyarlara miiraciot ederak
bildirmiglar ki, bu teskilat “siyasi mahbuslar1” “siyasi
motivlarls cinayat toratmis saxslor” kimi miisyyen edir,
aslindoe ise praktikada daha mshdud anlayisdan istifade
etmak olar, belo ki, “siyasi mahbus” anlayis1 “siyasi vo
dini aqidalerine gors habs edilmis insanlara” samil
edilmalidir (moaruzonin 7-ci bandi). Odur ki, miistaqil
ekspertlor 6z moruzolorinde Amnesty International
togkilatinin meyarlarindan yan ke¢mis ve Azerbaycanda
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siyasi moahbuslarin movcud olmasimi yoxlamaq ticiin
1989-1990-c1 illade BMT-nin missiyasinin Namibiyada va
sonradan Beynoalxalq Qirmizi Xa¢ Komitesinin (BQXK)
Conubi Afrika Respublikasinda istifade etdiklari
“Nerqard prinsipleri”ne miiracist edarak (maruzanin 5-ci
bandi), bu prinsiplor asasinda hazirlanmis meyarlari
totbiq etmislor. Ekspertlor 6z maruzalarinda bu 6lkslarin
hokumeatlari siyasi mehbuslarin mévcudlugunu qobul
etdiklarini geyd etmislor. Professor Nerqardin tedqiqat-
lar1 gosterilmis dlkalarde milli barisiq missiyasinin terkib
hissasi idi. Bels ki, hoamin dovrde Namibiya ve Canubi
Afrika Respublikasinda bu 6lkalerin comiyyatlori parca-
lanmis, hamin orazilarde milli, irqi zeminds qarsidurma
hokm siirtirdii. Azarbaycanda ise veziyyat Namibiya vo
Conubi Afrika Respublikasindan koklii suratds farqli ol-
mus, comiyyada parcalanma olmamasi ssbabinden milli
barisiq missiyasina da ehtiyac qalmamigdir. Bununla
barabar Azarbaycan hokumsati, Namibiya ve Cenubi
Afrika Respublikast hokumsatlerinden fargli olarag,
olkada siyasi mehbuslarin movcudlugunu inkar etmislar.
Odur ki, Avropa Surasi ekspertlorinin ve professor
Nerqgardin missiyalar1 biri-birinden koklii sakilde forqli
olmugdur. Bununla bagli Avropa Surasi ekspertlarinin
hazirladig1r maruzenin 24-cii bandinda gosterilir: “Siyasi
moahbus masslesinds bu terminin 6zii bels mahbuslarin
movcudlugunda ittiham olunan dovletin daxili islarina
miidaxils edilmasini ehtiva edir”. Daha sonra ekspertlor
geyd edirlor ki, onlardan Ermoenistan ve Azarbaycanla
slagedar rey formalasdirib, teqdim etmak xahis edil-
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misdir. Odur ki, “ekspertlor movcud faktlara obyektiv
baxdilar ve ... giymatlondirici miilahizs irsli siiriib roy
formalasdirdilar”. Belslikls, AS ekspertlorinin 6zlarinin
etiraf etdiyi kimi onlar mahiyyat etibari ilo sirf siyasi olan
tapsirigr hiiquqi anlayiglarla asaslandirmislar ve bu
moagsada nail olmaq tigiin avvelcadon miilahizelor irali
stirmiis vo sonradan iss bu miilahizeler asasinda ray
formalasdirmiglar. Hesab edirik ki, belo yanasma heg bir
halda obyektiv sayila bilmaz.

Bununla bels, miistaqil ekspertlorin “Nerqard
prinsiplori” osasinda hazirladiqlar1 meyarlara asasen
azadligdan meahrum edilmis saxsloer asagidaki hallarda
“siyasi moahbus” hesab edilmalidirloer (maruzonin 54-cii
bandi):

a. habs Insan Hiiquglarma dair Avropa Konven-
siyasiin ve onun Protokollar: ils miisyyen edilmis asas
zomanotlorden birinin, xtisusile fikir, vicdan vo din
azadliglari, ifade ve malumat azadlii, toplasma veo
birlosma azadliglarini pozmagla hayata kegirilmisso;

b. habs har hans1 qanun pozuntusu ils alagasi olma-
dan sirf siyasi sebablare gors hayata kegirilmisss;

c. habsin miiddati ve ya onun sartlari siyasi motiv-
lara gors sexsin giinahkar hesab edildiyi ve ya siibhali
bilindiyi hiiquq pozuntusuna aydin sokilde miitonasib
deyilss;

d. saxs digor soxslorlo miiqayisada siyasi motivlore
gora ayriseckiliye yol verarak habs edilibss; ve ya

-11-



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

e. habs tamamils adalstsiz kegirilmis mahkoma
proseslari naticosinda ve hakimiyyet orqanlarmin siyasi
motivleri ils slagadar olarsa.

Avropa Surasinin ekspertlori siyasi moahbuslarin
movcudlugunu miisyyan etmoak {igiin geyd edilan
meyarlar1 toklif etmoklo yanasi, “siyasi mahbus” anla-
yisinin hadsiz deracada geyri-miiayyenliyi, onun miixte-
lif, hetta bir-birine zidd ve qabaqcadan formalasmis
magqsadlarle miinasibliyi sebebinden heg¢ bir hiiquqi
mona kasb etmemsasi faktini etiraf etmislar. Ekspertlor
moruzanin 3-cli bandinds bununla baglh gostarirlor:
“Siyasi mahbus” anlayis1 formal hiiquqgi termin deyil.
Heg bir beynalxalq senad, he¢ bir dovlstloraras: ve ya
geyri-dovlat togkilatlarmin gerart1 ondan aydin terif
verilmis sokilde istifade etmir. Hazirki todqiqat gostarir
ki, imumi tarifin verilmasi aglabatan daracada tasavviir
edilo bilmez; har sey torifin xidmat etmsali oldugu
funksiyadan asilidir”. Bagsqa sozls, toklif edilon “siyasi
mohbus” anlayisi avvalcadon miisyyen edilmis maqgsada
xidmot etmoalidir, yeni har hansi bir ekspert istonilon
olkade siyasi mahbuslarin miitleq gekilde movcud
olmasini siibuta yetirmak funksiyasini hayata kegirirss, o
gostarilon meyarlar totbiq edersk 6z maqsadlerine nail
olacaqdir. Eyni zamanda, diger bir ekspert isa homin
Olkade heg¢ bir siyasi mshbusun olmadigmi siibuta
yetirmok funksiyasini yerina yetirirso, bu ekspert do
gosterilon meyarlardan istifade edarak 6z magsadlarina
nail olacaqdir. Belolikls, Avropa Surasi ekspertlarinin
toklif etdiklori meyarlar avvelcodon miiayyon edilmis
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naticaye ximot edir ki, bu her hansi giymatlondirmads
obyektivlikdon ¢ox uzaqdir ve hiiquqi baximdan gabul
edilmazdir.

Maruzada Avropa Surasmin ekspertlori gostarirlor
ki, “siyasi cinayotlor” toraden goxsler “siyasi mehbus”
hesab edilo bilor. Bunun iiciin homin soxslorin Insan
Hiiquglarmma dair Avropa Konvensiyasinin telablarini
pozmagla tutulmas: ve mithakima edilmasi sortdir. Digor
torafden “siyasi mahbus” va “siyasi cinayat” terminleri
arasindaki slagenin tahlil edilmesi zarursti haqqinda
danisarkan, ekspertlor bela bir slagenin mdvcud olub
olub-olmamasi tiizerindo toraddiid etmislor (moaruzonin
10-cu bandi). Bununla yanasi, ekspertlor maruzenin 16-c1
bandinds bir daha vurgulayirlar ki, “siyasi mahbus”
anlayis1 indiyadak hiiquqi tahlilin obyekti olmadigindan,
o, biitovlitkde miisyyanlegdirilmamisdir.

Avropa Surasi ekspertlarinin “siyasi cinayatlor”
toraden gexslarin “siyasi mahbus” hesab edils bilmasi ile
bagl fikirlori 0z-0zliiytinds taciib dogurur. Belo ki,
ekspertlorin taklif etdiyi meyarlar asasinda Avropa
Suras1 Azarbaycanda siyasi motivlerlse toretdikleri
cinayotlora gora habs edilmis vo bazi QHT-larin tortib
etdiyi siyahilarda “siyasi mshbus” kimi gostarilmis bir
sira mohbuslarin azad edilmosine tokid etmisdir vo
Azarbaycan hakimiyyeti vaxtasir1 hamin sexslari cozadan
azad emisdir. Lakin bu problem sonradan telagh bir
xarakter almig, Azarbaycan cemiyyeti “siyasi meahbus”
kimi azad edilmis soxslorin azadliga ¢ixdigdan sonra
toratdiklari agir cinayatlarin sahidi olmusdur. Niimunae

-13-



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

tigtin 1997-ci il 9 yanvarda Azesrbaycan Respublikas1 Ali
Mbahkamasinin gorari ilo quldurlugda ittiham edilarak 10
il miiddatine azadligdan mahrum edilmis Viigar Dadaso-
vun adimi ¢okmoak olar. Adi ¢okilon sexs Avropa Surasi
torafinden “siyasi mahbus” kimi taninmisdir ve moahz
Avropa Surasmn tokidi ile “siyasi mehbus” kimi
azadliga ¢ixarilmisdir. Ictimai cohatdan tohliikali olan bu
soxs islah yolunu se¢mamis, aksinoe azadliq alds etdikdan
sonra tamahkar maqgsadloars nail olmaq tigiin ( 276 ABS $
monfaat olde etmisdir) ata, ana ve kigik yash usagdan
ibarat ailonin tizvlerini o©ldiirmakle seriyali gatllar
toratmisdir. Viiqar Dadagov toratdiyi cinayati Ort-basdir
etmok moagqgsadile korpe usagi yandirmisdir ki, bu da
ictimaiyyatin sonsuz qezebins tus galmisdi. Bu Avropa
Surasmnin tokidi ilo “siyasi mehbus” adi altinda ceza
¢okmokdoan azad edilmis soxslor terafinden toradilmis
yegana tokrar cinayatlo bagh hal deyil (N.9fondiyev vo
digarlari buna misal ola bilar).

Digor hallardan birinds “siyasi mahbus” siyahisina
R.Ismayilov, eyni zamanda Bakidaki metro stansiyada
partlayis toratmokls, terror akti hoyata kecirmis, 14 yerli
sakini gotle yetiron va 20-don ¢ox usaga xator yetiran
soxslar do daxil edilmisdir. Baki metropoliteninds bomba
qurasdirmaqda giinahlandirilan ve Ali Mahkemanin
gerar ile terrorizmds ittihamlandirilan R.Masimov da
“siyasi mohbus” siyahisina daxil edilmisdir. Onun
toratdiyi partlayis naticesinds 11 nafar halak olmus, 25
nafer isa agir baden xasarsti almigdir. Mahkema miiay-
yon etmisdir ki, bu qruplar terofinden toskil edilmis
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hamin cinayetlar siyasi motivlarls toradilmisdir ve terror
aktlar1 kimi tasnif edilmisdir. Bundan basqa, belo faktlar
az deyildir.

Belalikls, geyd edilan faktlar siyasi cinayatlar, basqa
sOzla siyasi motivlarls cinayatlar toratmis saxslerin siyasi
mohbus hesab edilmasinini camiyyaet ii¢iin no deracads
tohliikali oldugunu bir daha siibuta yetirir. Bu faktlar
hamginin “siyasi cinayat” ve “siyasi meahbus” anlayisi
arasinda six slagelerin movcudlugunda israrli olmagq,
“siyasi cinayat” toratmis sexslari “siyasi meahbus” hesab
etmak istanilen sivil comiyyat {iclin uzagagedon facialarlo
naticalona biler. “Siyasi cinayetlor” toraden gexslarin
“siyasi mohbus” hesab edilmasi {i¢iin onlarin Insan
Hiiquglarma dair Avropa Konvensiyasinin telablarini
pozmagla tutulmas: ve miihakimo edilmasi gortine
goldikde ise qeyd etmok lazimdir ki, ne adi ¢okilen
Konvensiyada, ne do Avropa Surasimin hoar hansi bir
senadinda bels bir miiddsa yoxdur. Odur ki, ekspertlarin
bu yanasmas: hiiquqi noqteyi-nazarden de 0Oziini
dogrultmur.

Avropa Surasi ekspertlori diizglin olaraq siyasi
fikirlorine gora miihakima edilmis saxslari siyasi mahbus
hesab edirlor. Lakin onlarin sonraki tohlili siibhalar
dogurur va hiiquqi noqteyi-nazardean diizgiin hesab edils
bilmoz. Belo ki, maruzonin 28-ci bandino osasen 0Olka
orazisinin bir hissesini dovlatden ayirmaq, basqa sozls
separatgiliq haqqinda seslendirilon fikirlor de Insan
Hiiquglarimin Miidafissinae dair Avropa Konvensiyasinin
10-cu maddssilo miidafis edilir ve bels fikirlorin
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soslondiren insanlarin miihakime edilmoesi adalstsizlik-
dir. Ekspertlor yazirlar ki, “bels fikirloro gora cazalan-
dirma, hemin cazanin qanunauygun va zaruri prosessual
tominati gézlenilmakls Insan Hiiquglarina dair Avropa
Konvensiyasinin  10-cu maddasinin 2-ci paraqrafi ils
miiayyan edilmis magsadlars uygun totbiq edildiyi halda
bels, “demokratik comiyyatde zeruri” hal hesab edils
bilmaz. Basqa s0zls, bels fikirlarin saslondirilmasini taqib
etmak ticiin heg bir “tasirli ictimai ehtiyac” yoxdur. Oger
ifade azadligindan bu ciir istifade edon saxs ceza ¢okirse
va ya stibhalinilon soxs gisminda tutulubsa, homin goxs
siyasi mahbus olacaqdir”. Ekspertlorin qeyd etdiklori
“demokratik comiyyotde zoruri” ha ve “tasirli ictimai
ehtiyac” ifadalarinin na universal, ne do Umumavropa
anlayislart movcud deyil. Lakin Insan Hiiquqlar iizre
Avropa Moahkemasi “tesirli ictimai ehtiyac” ifadesini
konkret oOlkedaki real veziyyatlo olagalondirir. Eyni
zamanda bununla bagli qeyd etmoak lazimdir ki, dovlat
miistaqilliyini barpa etdiyi andan indiyadak kegon tarix
boyu Azerbaycan separatciligla miibarize geraitinds
yasayir. Bu fakt ASPA-nin 25 yanvar 2005-ci il tarixde
Boyiik Britaniyali deputat David Atkinsonun hazirladig:
moruza osasinda “ATOT-in Minsk Konfransimin maggul
oldugu Dagliq Qarabag bolgasi tizerinde miinaqise” adl
1416 nomrali Qatnamasinde ds 6z tesdiqini tapmisdir.
Qotnamada ASPA Dagliq Qarabag miinaqgisasinin hall
olunmamasindan tassiiflondiyini bildirarek, ytiz minlarla
insanin hals da kockiin olmasini ve acmacaql soraitde
yasamasini, Azarbaycan orazisinin shamiyyetli hissale-
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rinin hals da ermani qiivvalari tarafinden isgal edilmasini
vo separatqt qiivvelorin hale do Dagliq Qarabag
bolgesine nozarst etmasini bildirmisdir. Qeyd etmoak
lazimdir ki, 1988-1994-cii illor orzinde ermsonilordon
ibarat geyri-qanuni silahli birlagmaler va terrorgu qruplar
toraofindon Azarbaycana qarsi 373 terror akti torodil-
migdir. Separatgiliq maqsadile etnik zeminde hoeyata
kecirilmis bu terror aklar1 noticesinde minloarls
Azarbaycan veatondasi Oldiiriilmiis veo miixtalif deracali
xosarat almigdir. Hesab edirik ki, bels bir veziyyetde
“tosirli ictimai ehtiyac” anlayisinin menasi Azarbaycan-
daki veziyystden tam mslumati olmayan miistaqil
ekspertlor qpupunun rayi asasinda deyil, Azarbaycan
ictimaiyyatinin rayi asasinda miisyyen edilmsalidir.

Avropa Surasmin miistaqil ekspertlarinin hazirla-
diglar1 maruzads diqgati ¢oken meqgamlardan biri ds
siibutetma vozifasinin siyasi mahbusun movcudlugu
giman edilon cavbdeh dovletin {izerine qoyulmasidir.
Ekspertlor maruzenin 46-c1 bandinde qeyd edirler ki,
siyasi mahbusun movcudlugu giiman edilen “cavabdeh
dovlet” sdziigedon mahbuslarin Insan Hiiquglarina dair
Avropa Konvensiyasina uygun sokilde habs edildiyini
siibut eds bilmazss, hamin saxsler siyasi mahbus hesab
edilmalidir. Lakin “stibut etmak vazifasi cavbdehin deyil,
iddiagmin {izerine diisiir” hiiququn temsal prinsip-
larindan biridir ve miistaqil ekspertlarin yanasmas: bu
prinsiple acig-agkar ziddiyst teskil edir ki, bu Avropa
Surasi ekspertlorinin totbiq etdikleri yanasmanimn qeyri-
obyektivliyini bir daha stibuta yetirir.

-17 -



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

Nohayat, Avropa Surasinin miistaqil ekspertlarinin
hazirladigr moaruzads diqgeati ¢oken maqamlardan biri
ondan ibaratdir ki, maruzadas cinayat toratmis insanlarin
“siyasi mahbus” hesab edilmasi {iciin onlarin Insan
Hiiquglarma dair Avropa Konvensiyasi ve onun Proto-
kollar1 ilo miisyyen edilmis normalardan birinin pozul-
masi ile miithakims edilmasi gort kimi gostarilir va bu gert
ekspertlorin moaruzenin 54-cii bandinde aksini tapmus
meyarlardan biri kimi gosterilmisdir. Bununla bagl,
yuxarida geyd etdiyimiz kimi, na Konvensiyada, ne onun
Protokollarinda, no do Avropa Surasmin har hansi bir
sonadinde miivafiq miiddea yoxdur. Habelo Insan
Hiiquglar: tizro Avropa Mahkamasi Oziiniin biitiin tizv
dovletler ticiin presedent xarakteri dagiyan qerarlarinda
belo pozuntular ilo mithakime edilmis soxslori “siyasi
moahbus” adlandirmir ve bu Mahkema 6z faaliyyetinde
Umumiyyotle “siyasi moehbus” anlayisindan istifads
etmir. Bu iss, zennimizcs, hamin anlayisin hiiquqi tebioe-
tinin geyri-miiayyonliyi ilo baghdir. Bels bir hal isa bir
daha Avropa Surasi ¢argivesindas bu ve ya diger mahkum
edilmis sexsin “siyasi mahbus” kimi qiymatlendiril-
mbosinin heg¢ bir hiiquqi mexanizmlarinin olmamasindan
xabar verir. Onda bels bir mantigi sual ortaya g¢ixir:
Avropa Surasi corcivesinde Insan Hiiquglarina dair
Avropa Konvensiyasi ve onun Protokollar: ilo miiayysn
edilmis normalardan birinin pozulmas: ilo miithakima
edilmis soxslerin “siyasi mshbus” hesab edilmasi
haqqinda gerar gebul etmok solahiyyati bu teskilatin
hansi qurumuna va ya kima moaxsusdur? Bu adi sual
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deyildir. Bels ki, tizv 6lkalards habsds olan soxslor milli
moahkamesalarin gorarlarina asasen miihakima edilmislor.
Milli qanunvericiliye asason mahkamalarin gararlarindan
narazi vo ya hiiquqglar1 pozulmus teraf yiiksek instansiya
moahkamsaloerine miiracist edarak, 6z pozulmus hiiquqla-
rinin barpasina nail ola bilerler. Bu miimkiin olmadiqda
iso onlar miivafiq prosedur qaydalarina riayest ederak,
Insan Hiiquqlar iizre Avropa Mohkemasine miiraciot
eda bilarler. Demali, milli hiiqug-mahkemso sistemi saviy-
yosinde Insan Hiiquqlarina dair Avropa Konvensiyasi vo
onun Protokollarinin har hansi miiddeasinin pozulmasi
va ya pozulmamasi barads qerar gabul etmak Avropa
Mbahkamasinin miistosna yurisdiksiyasma aiddir. Lakin
Avropa Surasmin miistaqil ekspertlar qrupunun hazirla-
dig1 maruzenin mantigine asasan bu salahiyyet miivafiq
Olke tizre toyin edilmis moeruzacgiys verilir ki, bu da
Avropa Surasi Nizamnamasinin 3-cii maddesinde 06z
oksini tapmis hiiququn aliliyi prinsipi ile kobud ziddiyat
toskil edir.

Belalikls, Avropa Surasmin miistaqil ekspertlarinin
hazirladiqlar1 meruzs de obyektiv xarakter dagimir ve
siyasi mahbuslarin mévcudlugunu miiayyan etmak tiglin
homin moaruzedes gosterilmis meyarlar “siyasi mshbus”
anlayisinin hiiquqi tebistine aydinliq gatirmak avazins,
daha ¢ox geyri-miisyyanlik gatirmis olur. Odur ki, bu
meyarlar asasinda siyasi mehbuslarin moévcudlugunun
miiayyan edilmasi (universal saviyyads miivafiq beynal-
xalg-hiiqugi normalarin mévcud olmadig1 bir saraitde)
Avropa Surasi ¢argivasinds gebul edilmis ve biitiin tizv
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dovletlers samil edilen ve ya samil edils bilacek hiiquqi
normalarla uzlagmir. Buna gora do bu meyarlar Avropa
Surasinin gabul etmis oldugu hiiqugi normalar sayila
bilmazlar.

3. Azarbaycanin “siyasi mahbus” probleminin
halli istiqamatinde mévqeyi vo Avropa
Surasinin ikili standartlar siyasoti

Qeyd edilenlere baxmayaraq, miistaqil ekspertlor
qrupunun moruzasinde miayysn edilmis meyarlara
asaslanaraq, ASPA 24 yanvar 2002-ci ilds “Azsrbaycanda
siyasi mahbuslar” adl1 1272 sayli gatnama qgoabul etmis va
hamin gotnamads Azarbaycanda siyasi moehbuslar
olmasi barade gorar 6z oksini tapmisdir. Diqgeti ¢oken
maqamlardan biri ondan ibaratdir ki, miistaqil ekspertlor
qrupunun hazirladigr meruzs Ermenistan ve Azarbay-
canda siyasi moehbuslarin movcudlugunu miisyyesn
etmak {iciin meyarlar1 6ziinds oks etdirss ds, ASPA-nin
gobul etdiyi 1272(2002) sayli gotname yalniz Azarbay-
cana aid olmusdur ve Ermanistanla bagli no avvalce, na
da sonradan analoji gatnama goabul edilmamisdir.

Avropa Surasi Parlament Assambleyasinin 2003-cii
il iyunun 26-da kegirilon novbati sessiyasinda Azarbay-
canda siyasi mahbuslar masalasi barads Hiiquq masale-
lari va insan hiiquqlar1 komitesinin iizvii, belcikali depu-
tat Corc Klerfayt moruze ilo ¢ixis etmis vo moruzade
Azarbaycana qarst gerezli movqge niimayis etdirerak,
Avropa Surasma tizv gabul edildiyi vaxt “siyasi mahbus”
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problemi ile bagh gotiirdiiyti ohdsliklari yerine yetir-
moadiyini bildirmis, miixtalif cinayatlora goére mohkum
olunmus sexslori “siyasi mahbus” kimi geloma vermis-
dir. Klerfaytin hazirladigi moeruzads Azarbaycanin
Avropa Surasinin tamhiiquqlu tizvii olmasi ils bagh 16
yanvar 2001-ci ildo gebul edilmis amnistiya aktinin
totbiqi naticesinda cezacekma yerlsrinden taqriban 2300
soxs azadliga buraxilmasi, 800 saxsin cezasiin yariya
endirilmasi, 4400 saxsin azadligdan mahrumetms ils
bagli olmayan cezalardan azad edilmssi, istintaq orqan-
lar1 vo mahkomalar tarafindon 1300 soxs barasinde cina-
yot toeqgibine xitam verilmoesi, o ctimleden Azarbaycan
Prezidentinin 17 iyun 2003-cii il tarixli formarm ilo 106
moahbusun azad olunmasi ve azad olunanlar sirasinda
hiiquq miidafio togkilatlar1 torafinden “siyasi mahbus”
kimi tanman mehkumlarin boyk oksariyyetinin olmasi
faktlar1 6z aksini tapmamisdir. Azarbaycan niimaysnda
heyoti gilindaliys salinmig "siyasi moahbus" haqqinda
moaruzenin ziddiyystli oldugunu ve seckiqabag1 vaziy-
yoto tosir etmak moagqsadi giiddiiytinii bildirarak, geyd
etmisdir ki, Azerbaycan Avropa Surasma daxil oldugu
vaxtdan bari bazi geyri-hokumsat teskilatlarinin hazirla-
dig1 716 naferdsn ibarat “siyasi mshbus” siyahisi 527
nafor azalmigdir, bu ise o demokdir ki, Azarbaycanin
Avropa Surasindaki tizvlityti dovriinds bezi geyri-hoku-
moat togkilatlarmin “siyasi mahbus” hesab etdiyi 527
dustaq azadliga buraxilmisdir. Miizakirsler zamani ¢ixis
edon deputatlarin oksoriyyati Klerfaytin maruzasinin
gerazli ve sathi xarakter dasimasini, Avropa Surasinin
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meyarlarina uygun gelmadiyini, ekspertlor qrupunun
rayi ile maruzaginin moévgeyinin ziddiyyet togkil etdiyini
vurgulamiglar. Nohayat, ASPA Azarbaycanda “siyasi
moahbus” masalasi ilo bagli maruzeni ziddiyyastli sayaraq
yeniden iglomak {iglin komiteye qaytarilmas1 barads
gorar gobul etmisdir.

ASPA-nin Azarbaycanda siyasi mehbus masalalari
tizro moaruzagisi Malkolm Bryusun maruzasinin 2005-ci
ilin iyun ayimnda otrafli miizakiresinden sonra Azarbay-
canda “siyasi mahbus” masalesi bir gadar sengimis,
Malkolm Bryus Azarbaycanda siyasi mahbus problemi
movcud olmamas: gonastine galersk meruzagi postun-
dan istefa vermis, siini suratde yaradilmis bu movzuyla
alagadar Azarbaycan {izre yeni maruzagi tayin olunma-
sina ehtiyac qalmamisdi. Siyasi mahbus problemi iizrs
maruzagi postunun lagv edilmesine baxmayaraq “siyasi
moahbus problemi” adlandirilan masalanin hiiqugqi vasite-
larls hall edilmasine ve bu masslenin tam baglanmasina
nail olmaq maqgsadilo Azarbaycanin resmi strukturlarimin
togebbiisii ile 11 iyun 2005-ci ilde hakimiyyet niima-
yondaleri ve hiiquq miidafisgilorinden ibareat torkibde
Isci Qrupu yaradilmis ve birge memorandum imzalan-
migdir. Homin Is¢i Qrupu fealiyyetini sonradan Insan
Hiiquqlari iizrs Is¢i Qrupu kimi davam etdirmisdir. Buna
baxmayaraq, Azarbaycan Respublikasi ilo Avropa Surasi
arasinda konstruktiv davamli amoakdasligda maraql: ol-
mayan quvvalarin cohdleri naticesinds qondarma “Azar-
baycanda siyasi mahbus problemi” vaxtasiri AS Hiiquq
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moasalaleri ve insan hiiquqglar1 komitesinds giindemsa
gotirilmisdir.

AR Prezidentinin 2005-ci il martin 20-ds imzaladig:
ofv formani ilo Avropa Surasinin miixtelif siyahilarinda
gosterilon 53 mahbus da daxil olmagqla, comi 114 nafer (o
cimlodon adlar1 tez-tez hallandirilan R.Qaziyev,
N.9fandiyev, F.Muxtarov, T.Qasimov va digarlori)
azadliga buraxilmisdir. Avropa Surasmmin miistaqil
ekspertlor qrupu terefinden “siyasi mehbus" hesab
edilmis soxslorden {glinlin isine yeniden baxilmis
(E.9miraslanov, A.Kazimov va S.Poladov), biitiin qalan
“siyasi moahbus” hesab edilmis gsoxslor ise azadliga
buraxilmiglar. Bundan olave, hiiquq miidafio togkilat-
larmin siyahilarinda gosterilon 4 neafsr moehkemsaler
torofindon, 30-dan ¢oxu ise Azarbaycan Respublikasi
Prezidentinin 20 iyun 2005-ci il tarixli fermani ils ofv
olunaraq azadliga buraxilmiglar. Hiiquq miidafiagilarinin
siyahilarinda adlar1 ¢akilon daha 10 nafer “siyasi
moahbus” AR Prezidentinin 19 mart 2007-ci il tarixli ofv
formani ilo azadliga ¢ixmis, 1 nafarin cezasmin miiddati
azaldilmis va 1 nafarin sarti cezasi lagv edilmisdir.

Qeyd etmaliyik ki, Azerbaycanin dovlst muiisto-
qilliyi dovriinds, biitovliikds, 8 amnistiya akti ve 48 ofv
formani goebul edirmisdir. Bunlardan 7 amnistiya akt1 vo
32 afv farmani 1995-2003-cii illor arzinde cenab Heydor
Oliyevin prezidentliyi dovriinde gobul edilmisdir.
Hoemin amnistiya aktlar1 77 minden ¢ox insana samil
edilmis, bunlardan 21325 naferi cezasimmin c¢okilmomis
hissasindan azad olunmusdur. Qabul edilmis afv forman-
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lar1 ilo 3 mindan artiq soxs bagislanaraq cezalarindan
azad edilmisdir ki, bunlarin sirasinda 1994-1995-ci illardo
dovlat cevrilisi cohdlarinds istirak etmis vo A$ tarafinden
iddia edilen “siyasi mahbuslar” da olmusdur. Cenab
[lham Oliyevin prezidentliyi dovriinde 2003-cii ilin
sonlarindan 2011-ci ilin fevral aymadek Azarbaycanda
gebul edilmis 1 amnistiya akti ve imzalanmis 16 ofv
formani 10-mins godar mahbusa samil edilmisdir.

Bununla yanasi, bu ve ya diger cinayet islerine
baxarken hakimlar terafindan toradilmis hiiquq pozuntu-
larinin, o ciimladan yeni “siyasi mahbus” kimi qiymat-
landirils bilacek mahbuslarin meydana galmasinin qarsi-
sin1 almaq magsadile Mahkoma-Hiiquq Surasinda miite-
madi olaraq hakimlarin faaliyyeti hagqinda miizakirsler
aparilmis va Suranin tovsiyyealeri eosasinda indiyadeak
100-don ¢ox hakim miixtalif cezalara mearuz qalmus, 30-
dan ¢ox hakimin faaliyystini davam etdirmasi tovsiyye
edilmamis, 10-dan artiq hakimin faaliyyaeti ise vaxtindan
avval dayandirilmisdir. Hakim vazifesine namizadlarin
pesokar bacariglara yiyslonmasi {iciin xiisusi proqrama
uygun olaraq telim kurslar togkil edilmis ve bu maqgsadle
Avropa Surasi il birgse taninmis beynolxalq ekspertlor,
adliyya ve prokurorluq iscilorindan ibarat telim komis-
siyas1 yaradilmisdir. 2009-cu il may ayinda 60 vakant
hakim vozifasi yerine 438 namizadin istiraki ilo test
imtahani kegirilmis vo test imtahani 30-dak beynalxalq va
yerli QHT tarafindon miisahide edilmisdir.

Nohayot, Azarbaycanda diinyamin 30 oOlkesinden
70-o goder ekspertin, o climladen ASPA, ATOT PA,
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Avropa Parlamentinin ve BMT-nin miixtlif strukturla-
rinin niimayandalarinin istirak: ilo 2005-ci ilde “siyasi
moahbus” problemi va 2008-ci ilde ise “Azerbaycanda
siyasi hiiquglarin miidafissi — yeni meyarlar” mdvzu-
sunda beynalxalq konfranslar kecirilmisdir. Bu beynsal-
xalq konfranslarin getnams ve bayanatlarnda “siyasi
moahbus” anlayisinin beynalxalg-hiiquqi tebiatinin tayin
olunmamasi, heg¢ bir beynslxalq senadds, o ciimladen
Avropa Surasmin iimumtaninmig rasmi senadlarinde 6z
oksini tapmamasi, habels gerarlar1 presedent hiiququ
qiivvesine malik olan Insan Hiiquglar1 {izre Avropa
Mshkemasinin praktikasinda bu anlayisdan istifads
edilmomasi vurgulanmis, “siyasi meahbus” meyarlarini
oziinde oaks etdiran “Siyasi Moehbus Problemi iizrs
Avropa Konvensiyasi”nin islonib hazirlanmas: ve qoabul
edilmasi zarurati gosterilmisdir. Homin qgetnamalsr ve
boyanatlar ASPA-ya toqdim edilmasine baxmayaraq,
uzun miiddat geyd edilon konfranslarda istirak etmis
coxsayli beynolxalq ekspertlarin hazirladig1 bu senadlere
Avropa Surasi tarafinden heg bir reaksiya verilmomisdir.

Qeyd edilmslidir ki, qondarma “siyasi meahbus”
problemi miitomadi olaraq Olkeds Prezident va
parlament seckilori, ASPA-nin novbeti sessiyalar1 orofs-
sinda siini sokilde miizakiralor movzusuna ¢evrilmis vo
hom o0lke daxilinde, hom do onun hiidudlarindan
kanarda bazi dairalar torafinden genismiqyash ve goarasli
kampaniya formasinda Azarbaycana qarsi siyasi tosir
vasitesi kimi istifade edilmisdir. Bu qeyri-obyektiv
xarakterli kampaniyalarin garsisim1 almaq ve problemin
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asl mahiyyetini ictimaiyyate ¢atdirmaq maqsadilo Azar-
baycanda faaliyyat gostaran bir cox QHT-lar, o ctimladan
0z siralarinda 70-den ¢ox QHT-ni birlesdiron “Siyasi
mohbus problemlari {izre Sura” tecriibsli ekspertlor
qrupu formalasdirmigdir. Eksperlar qrupu Avropa Surasi
torafindon “siyasi mehbus” kimi taninmis 100-den artiq
moahbusun cinayst islerini aragdirmis ve onlarin “siyasi
mohbus” kimi tanminmasmin he¢ bir hiiqugi asasmin
olmamasi barads birmeanali naticoya galmis, hatta “siyasi
mohbus” kimi taninanlar arasinda usaq ogurlugu ve
terrorculuq, dovlet cevrilisi cohdleri ve diger zoraki
cinayotkar emsallar toretmis insanlarin oldugunu agkar
etmisdir. Homin QHT-lorin roahbarlori askarladiqlar:
faklarla bagl AS rehbarliyini mslumatlandirmis, Avropa
Surast deputatlar1 ilo ikiterafli ve c¢oxtarafli goriislor
zamani bu faktlar1 onlarin diqqatlerine ¢atdirmaislar.
Bununla barabar, homin togkilatlar ardicil olaraq
boyanatlarla AS rahberliyi ve deputatlarina miiracist
etmislor. Bu bayanatlada vurgulanmisdir ki, har hansi bir
siyasi partiya ve hearekat {izvii olmasindan ve ya ytiksak
soviyyali dovlet memuru olmasindan asili olmayaraq har
kas toretdiyi cinayetlora gore ganun garsisinda cavab
vermoalidir ve bu masalaye siyasi don geyindirmak
demokratik, hiiquqgi dovlatin ikisafi ve voatondas comiy-
yatin formalasmasinin baslica amili olan hiiququn aliliyi
prinsipina ziddir. Toradilmis bir ne¢a cinayat amallori-
nin tahqiqat: ve ya mahkemsa proseslori zamani1 miisten-
tiq vo ya hakimlar terafinden buraxilmis sshvler hemin
cinayatkarlarin “siyasi mehbus” kimi taninmasina asas
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vermir, bu masalaler siyasi deyil, hiiqugi miistovide hal-
lini tapmalidir va agoar kimse milli mahkama-hiiquq siste-
minds gobul edilmis goerarlardan razi deyilss, Insan
Hiiquglar1 tizra Avropa Mahkemasine miiraciat etmak
hiiququna malikdir. Bu bayanatlarda vurgulanmisdir ki,
he¢ bir {imumgebul edilmis hiiquqi meyar vo beynal-
xalg-hiiquqi senad olmadan ayriseckiliye yol verarak 47
tizv dovlatden yalniz Azerbaycana qarsi siyasi mahbus
probleminin olmasi barads iddia etmak ve Azarbaycanda
siyasi mahbus problemi iizro xiisusi maruzaginin toyin
edilmasi beynalxalq hiiquq normalar ilo ziddiyyat tagkil
etmakden slave, ne Umumavropa dayerlerins, na do
Avropa Surasmin prinsiplorine uygun deyil va bu
beynalxalq qurumun 6z niifiizuna olan boytiik zerbadir.
Buna baxmayaraq, Azarbaycan Respublikasi ila
Avropa Surasi arasinda konstruktiv davamli amekdas-
ligda maraqli olmayan qiivvalarin cehdleri naticesinda
qondarma “Azerbaycanda siyasi mehbus problemi”
vaxtasirt AS PA Hiiquqgi masalalor va insan hiiquqlar:
komitesinda giindemsa getirilmisdir. Nahayet, 2008-ci ilds
hamin komite “siyasi mshbus” anlayisinin beynslxalq
hiiqugda teyin olunmamasini, Avropa Surasmin rosmi
senadlerinde 6z oksini tapmamasini, o ctimladen gorar-
lar1 presedent hiiququ qiivvesine malik olan Insan
Hiiquglar: tizrs Avropa Mahkemasinin praktikasinda bu
anlayisdan istifade edilmemsasini nezers alaraq
“Azarbaycanda siyasi mahbus problemi” kimi iddialarin
hiiquqi esaslar1 olmadig1 ve Avropa Surasinda “siyasi
moahbus” masalasi ilo bagh biitiin tizv dovletlere samil
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edilo bilacek miivafiq senadin ve meyarlarin iglenib
hazirlanaraq gebul edilmasinin vacibliyi genaatine
golmislor. Bu magsadle ASPA Biirosu 2009-cu ilds
Avropa Surasi ¢oargivasinds “siyasi mahbus” anlayisinin
meyarlarinin islenib hazirlanmasi ve bu masals ile bagh
miivafiq senadin gebul edilmasine gadar tizv Olkalars
siyasi mahbus problemi iizrs toyin edilmis maruzagilsrin
faaliyyetinin qayandirilmasi barads garar gebul etmisdir.

Teesstif hissi ilo qeyd etmak lazimdir ki, AS-nin
Hiiqugi mosalalar ve insan hiiquglar1 komitasinda
gondarma “siyasi moehbus” problemi 2009-cu ilin
avvallorinde yenidon gilindoma gatirilmis ve hamin
komitonin 24 mart 2009-cu ilds kegirilmis iclasinda
Avropa Surasiin {izvii olan 47 o6lkadan yalniz
Azarbaycanda siyasi mahbus problemi {iizra xiisusi
moruzaginin  toyin edilmeasi barade qerar qebul
edilmisdir. Belalikls, hamin iclasda Almaniyali deputat
Kristof Strasser Azoarbaycanda siyasi mahbus problemi
tizro xilisusi moaruzeginin toyin edilmisdir. Hiiquqi
masalalar ve insan hiiquqglar: komitasi 16 dekabr 2009-cu
ilds kegirilon iclasinda Azarbaycana qars: bir daha agig-
agkar gorazli movqge niimayis etdirmisdir. Bels ki, homin
komita “siyasi mahbus” anlayisinin meyarlarinin va bu
moasale ilo bagh miivafiq senadin islenib hazirlanmasim
Ozlinlin tayin etmis oldugu Azarbaycanda siyasi mahbus
problemi {izra xiisusi moaruzagi Kristof Strassers havals
etmisdir. Basqa so0zls, cenab K. Strassers 0Oziiniin
hazirlayacagr meyarlar ssasinda Azarbaycanda siyasi
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mohbuslar hagqqinda maruze hazirlamaq tapsirilmisdir.
Noahayat, conab K. Strasser torafindon “Azarbaycanda
siyasi moehbuslar masslasinin izlonilmesi ve siyasi
mohbuslarin miiayyenlasdirilmasi” adli meruze hazir-
lanaraq Hiiquq masalaleri ve insan hiiquqlar1 komite-
sinde 17 iyun 2010-cu il tarixds resmi sanad kimi gabul
edilmisdir (AS/Jur (2010) 28).

4. Conab Kristof Strasserin “Azarbaycanda
siyasi mahbuslar masalasinin izlanilmasi vo
siyasi mahbuslarin miayyanlagdirilmasi” adli
moruzasina baxis

Conab K. Strasserin hazirladigi moeruze (AS/Jur
(2010) 28) 6ziinda 22 bandi birlagdiren 4 hissadan va
olavaden ibaratdir. Maruzenin 1-ci bandinds (Giris)
miisllif 6z moaqgsadinin miivafiq olaraq 24 mart vo 16
dekabr 2009-cu il tarixlerinde moaruzagi kimi tayin
edildiyi iki mandatin (birinci mandat — Azesrbaycanda
siyasi mohbus problemi tizro xiisusi moruzagi; ikinci
mandat — siyasi mahbuslarin mévcudlugunu miisyyen
etmak ti¢lin meyarlar1 hazirlamaq) icrasina baslamaqdan
ibarat oldugunu aciqlayaraq, “Azsrbaycanda siyasi mah-
buslar probleminin uzun ve agrili tarixinin xiilasesini”
veracayini geyd edir ve daha sonra “siyasi mehbuslar
ticin miinasib vo taninan anlayisin artiq movcud
oldugunu” xatirladacagini ve bu asasla “Azesrbaycanda
iddia edilon siyasi mahbuslarin xeyrine” foaliyyotini
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planli sokilds qurmaqla maruzeni bitireceyini yazir.
Moruzonin 1-ci bandinin sonunda cenab K.Strasser
Komiteden iki mandatin birlsgdirilmesine raziliq
vermoasini vo bu barado Biironu moalumatlandirmasin,
hamginin “Azarbaycanda icra edilmali is tiglin asas kimi
eksretlor torafinden toqdim edildiyi formada anlayisin
(“siyasi mahbus” anlayist nazearde tutulur — Miialliflar)
miiayyanlasdirilmasini bir daha tesdiq etmasini” xahis
edacayini bildirir.

Gortindiiyi.  kimi cenab K.Strasser hazirladig:
moaruzanin 1-ci bandinda 6z niyyetlorini ¢ilpaqlig: ilo
ortaya qoymus, de-fakto meruzenin sonunda isteyacayi
naticalori agiqlamisdir. Basqa sozls, Avropa Surasmin
miistoeqil ekspertlorinin hazirladigi meruzenin (SG/Inf
(2001) 34) 3-cii bandinds “siyasi mahbus” anlayisina
Umumi torifin verilmasi ilo bagh yazdiglar1 “har sey
torifin xidmat etmali oldugu funksiyadan asilidir” ifadesi
asasinda faaliyyst gosteraceyini tesdiq etdirmisdir. Bu
ifadonin mahiyyetini hazirki materialin 2-ci hissasinda
aciqladigimiz {igin bir daha ona qayitmaga liizum
gormiiriik. Lakin geyd etmsliyik ki, burada maruzesnin
avvalcadan alqoritm asasinda hazirlanmasi gonastine
golirik. Conab K. Strasserin hazirladig: bu alqoritmae gors
he¢ bir hiiquqi normalara ve obyektivliys fikir vermadan
konkret neaticalara nail olmaq miitleqdir, ysni verilmis
parametrlorin neca dayismasindan asili olmayaraq funk-
siyanin son noticeleri asagidakilardan ibarat olmalidir:
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a. A$-nin miistaqil ekspertlari torafinden “siyasi mah-
” anlayis1 ilo bagh toklif edilmis meyarlar
anlagilan ve gabul edilondir;

bus

b. Azarbaycanda siyasi mahbuslarin moévcudlugu
stibha dogurmur;
¢. hoar iki mandat birlogsmalidir.

Belalikls, 1-ci band ilo tanighq bels bir tessiirat
yaradir ki, conab K.Strasser maruzoni hazirlayarken heg
bir yaradici va orijinal ideyadan istifads etmamis, aslinde
gorazli ve geyri-obyektiv movqgedan ¢ixis etmisdir.

Dogrudan da, maruzenin 2-8 bandlsrinden ibarat
olan 2-ci hissesinde Azarbaycanda siyasi mehbuslarla
bagli Avropa Surasi ¢argivesinde aparilmis miizakirslar,
gebul edilmis senadlar gqeyd edilmis, ASPA senadlsrinda
geyd edilmis problemin hals do 6z hallini tapmamasi ils
bagh bir sira tongidi meaqamlar gosterilmisdir. Coenab
K.Strasser 4-cti maddads Azarbaycanin Avropa Surasina
tizv gobul edildiyi vaxtdan ASPA-da 4 dafs (yanvar 2002-
ci il, iyun 2003-cti il, yanvar 2004-cti il ve iyun 2005-ci il)
Azarbaycanda siyasi moehbus mosalasine baxdigim
xatirlatmis ve bu masals ile gebul etdiyi 1457(2005) sayh
Qotnamads  Assambleyanin  “qoti  suratde  siyasi
mohbuslar kimi taninan mehkumlarin azad edilmali
olmasi barada prinsipal movqgeyini bir daha tosdiq”
etmoasini, “miistaqil ekspertlor torafinden miisyyan
edildiyi kimi, qalan {i¢ siyasi mahbusu azad etmakls va
ya Azarbaycan hakimiyyotinin toklif etdiyi kimi, yeniden
mohkamo isi aparmagqla va ya appelyasiya moahkomasi ilo
Insan Hiiquglari {izre Avropa Moahkemasi terafinden
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faktiki baxilmasi ti¢lin onlarin mahkems isinin agilmas1”
zoruratini diqgete ¢atdirmisdir. Daha sonra conab
Strasser 4-cii bandin sonunda massls ile bagli 1457(2005)
sayli Qatnamada Assambleyanin “Azarbaycan hakimiy-
yatinin bu problemin halli {i¢iin har bir hiiquqi vasitedsn
(amnistiya, daha ytiksek instansiya mehkemsalarinds ise
baxilmasi, sarti azadliq, saglamliq sabeblarina gors azad
edilms, ofv) istifadeni {izerine gotlirmasini miisbat”
qarsiladigin bildirsarsk, hamin maruzenin 5-ci bandindas
“...verilmis vadlere baxmayaraq, 2007-ci ilin
martindan etibaron he¢ bir ofv farmani gebul edilma-
misdir”.

Conab Strasserin bu malumatlar1 bizds ciddi nara-
hatlq, tacciib ve tossiif hissleri yaradir. Bels ki, maru-

yazir ki,

zaginin bu malumatlar: hagigate uygun deyil. Haqgigaton
iss Azarbaycan Oziiniin verdiyi vadlars sadiqlik niimayis
etdirarak, miitomadi olaraq ofv formanlar1 ve amnistiya
aktlar1 qebul etmisdir. Azerbaycanda tek 2010-cu il
arzinds 2 afv formani (17 mart ve 29 dekabr 2010-cu il)
gebul edilmisdir. 2010-cu ilin mart ayinda gabul edilmis
ofv formanu ile azadligdan mahrum edilmis 62, azadligin
mohdudlasdirilmasi cozasina mahkum edilmis 7 moh-
kum cozalarinin ¢akilmamis hissslorinden azad edilmis,
omiirlitk azadligdan mahrum edilmis bir mahkumun
cozast 20 il azadligdan mahrumetms cazas: ilo avaz-
lonlonmis, bir nafar corima cazasindan azad olunmusdur.
ofv formam ilo "Azadliq" qozetinin habsds olan bas
redaktoru Qanimeat Zahid do azadliga buraxilmis, azad-
ligdan mahrum edilmis ve cezasmin ¢okilmasi texira
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salinmis bir qadin mshkum ise cezadan azad edilmisdir.
2010-cu ilin dekabrinda gebul edilmis ofv formani isa
biitovliikde 92 mahbusa samil edilmisdir. Qeyd etmaliyik
ki, gostorilon ofv formanlar1 ilo yanas1 2007-ci ilde
Heydar Oliyevin anadan olmasimin 84 illiyi miinasibatile
amnistiya akt1 gebul edilmis ve bu aktla 9 mindan artiq
mahkum bagislanmisdir.

Qeyd edilon faktlar gostorir ki, conab Strasser
hazirladigr maruze ile Avropa Surasi deputatlarina v,
btitovliikds, Avropa S$urasma tizv olan dovlstlorin
ictimaiyyatlorine Azarbaycanla bagl yalan ve sshv malu-
mat vermoakls, Azarbaycan dovlstinin beynalxalq seviy-
yada formalasmis imicina ciddi ziyan vurmus vo Avropa
Surasina tizv olan dovletlerin ictimaiyyetlarinin diizgiin
molumat almaq hiiquqglarim1 kobud sokilds pozmusdur.
Burada asas masals isa conab Strasserin belo malumatlar:
yaymasinda maqgsadyonlii, garazli movqgedan ¢ixis edib-
etmamasi va ya onun xiisusi maruzagi kimi 6lkada gedan
proseslarden xabarsiz olub-olmamasindan ibaratdir. Beloa
ki, maruzac¢i maqgsadyonlii, garazli movgedan ¢ixis ede-
rok yalan ve sshv melumat yaymaqda israrhidirsa, onda o
bu faaliyyatine gora masuliyyat dasiyir. Digar torafden,
moaruzagi 0lkeds gedan proseslardan hali olmayaraq sshv
vo yalan malumat yayirsa, onda o, maruzagci kimi havala
edilmis mandata ciddi yanasmamis ve bu mandatin
ohdasindan goalo bilmamisdir. Hesab edirik ki, har halda
conab Strasser bu maosele ilo bagh 06z movqgeyini
acgiglamalidur.
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Bununla yanasi vurgulamaq lazzimdir ki, maruzada
“siyasi mahbus” probleminin aradan qaldirilmasi istiqa-
moatinde Azarbaycanin milli mahkema-hiiquq sistemida
aparilan islahatlar ve onlarin pozitiv naticalari, ofv
formanlar1 ve amnistiya aktlarinin qebul edilmasi natice-
sinde “siyasi mahbus” olmasi iddia edilenlerin boyiik
oksariyyetinin azadliga buraxilmasi kimi faaliyyeti 6z
oksini tapmamigdir va ya bu faklar geyd edilmisss bels,
onlarin shamiyyati ciddi gokilde azaldilmigdir. Bu
moasoalalorle bagl milli QHT-lsrden yalniz Azarbaycan
Insan Hiiquglar1 Federasiyasi togkilatinin taqdim etdiyi
molumatlara istinad edir (maruzanin 5-ci bandi) vo olkado
bu masals ilo bagh faaliyyet gostoran 100-don artiq QHT-
nin malumatlarina moahal bels qoymur.

Lakin maruzanin 2-ci bandinds ciddi bir magam
diqqgeti xiisusila calb edir va conab K.Strasserin 6z mdila-
hizslarinde na daracads “obyektiv” vo “qorazsiz” mov-
geden ¢ixis etmasini bir daha niimayis etdirir. Bels ki,
moruzagi 2-ci bandde gosterir ki, Azerbaycanda siyasi
moahbus masalasinin tarixi 6lkenin Ermanistanla birlikde
Avropa Surasma qebul edilmasine dair darmsiglar
vaxtina tesadiif edir va togkilata qobul 25 yanvar 2001-ci
ilde qiivveys minmisdir. Daha sonra cenab K.Strasser
“fikrini bildirmayen dovlatlorin Azarbaycan ve Ermoe-
nistanin tegkilata gebul edilmasine miiqavimetini dof
etmak {i¢lin kompromis hall {isulu tapild1” ifadasinda
“Ermanistanin” soziinden sonra qeyd isarasi (ingilisca
dilinde “footnote” — Miiallif) qoyaraq, homin sahifenin
sonunda yazir ki, “Ermenistan da bura aid idi; lakin kigik
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sayda mehkamao islari dorhal hall edilmisdi; bu sebabden
moagsadauygun olaraq, man bu andan yalniz Azarbay-
candaki siyasi moahbuslara istinad edaceyem”. Cox
maraqlidir, deyilmi?! Gortintir ki, conab K. Strasser ya
Ermoenistanda movcud olan real veziyystdden tam
xoborsizdir, ya da bilorakden Avropa Surasmnin depu-
tatlarina ve bu tagkilata tizv dovlastlerin ictimaiyyetlarine
realligi oks etdirmeyen sshv msalumatlar verir. Belo
molumatlarin yayilmasi ile bagl fikirlarimizi yuxarida
geyd etdiyimizs gors, onun tiizerinds bir daha dayan-
maga ehtiyac gormiiriik ve har halda bu firkin masuliy-
yatini conab K.Strasser 6zii dasiyir.

Islinde Ermoenistanda movcud olan real voziyyat
conab K.Strasserin fikrinin tam oksindon ibarstdir. Belo
ki, Ermanistanin taninmis hiiquq miidafiagisi, hals 2001-
ci ilin mart ayinda &z miisahibasinde bildirirdi ki, Insan
Hiiquglarina dair Umumdiinya Bayannamesinda goste-
rilmis 30 maddenin hamis1 iizre Ermenistanda insan
hiiquqlar1 pozulur, mahkemsa sistemi respublikada yuxa-
ridan asagiya qgodar korrupsiyalasib, aslinde hakimler
miistaqil deyillar, onlar yalniz qanundan asili deyillar,
biitlin cinayat proseslarinin gedisi zamam zalda avto-
matla silahlanmis miihafizagilor dayanir, polisin 6zbas-
nalii bas alib gedir, ilkin saxlama kameralarinda
saxlanilanlarin sonraki taleyi hall olunur, mshz orada
gorar gobul edilir, demak olar ki, biitiin habs edilanlar
psixoloji ve fiziki tesire maruz qalirlar (“Exo” qazeti,
Ne24, 1 mart 2001). Ola bilsin ki, conab Strasser
Ermanistanda Kogaryanin prezidentliyi dovriinde mov-
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cud olan bu acinacaqli vaziyyetden hali olmamisdir.
Zonnimizca, conab Strasser 2008-ci ildo Ermanistanda
kegirilmis president segkilorinden sonra seckilarin
naticalorinin saxtalasdirildigini iddia eden dinc niimayis-
cilora qarst silah isledilmasinden, resmi moelumatlara
goro 10-a godar insanin helak olmasindan, yalniz dinc
etiraz mitinglorinda istirak etdiklerine ve ya miixalifot
partiyalariin iizvlari olduqlarma gors ytizlerlo Ermanis-
tan vatoendaslarinin habs edilorak, mahkomsalar terafin-
don miixtalif miiddatlore miihakime edilmalsrinden
xabarsiz deyil.

Cenab K.Strasserin hazirladigi maruzenin 9-18-ci
bandlari Avropa Surasinin miistaqil ekspertlorinin toklif
etdiklari “siyasi mahbus” anlayisina hasr edilmisdir ve
“siyasi moahbus” olduqglar1 iddia edilon sexsin habs
edildiyi pozuntunun xarakterine gore farqlonan ¢arci-
valor goOstorilmisdir. Burada miistaqil ekspertlarin
moruzasindaki miilahizalar olduqlar1  kimi istifade
edilmaden tokrar olaraq gosterilmis vo heg¢ bir yeni
prinsipial yaxinlasma niimayis etdirilmemisdir. Canab
Strasser moaruzenin siibutun agirligr ils baglh 15-ci
bandinda miistaqil ekspertlordon biri olmus conab Stefan
Tregelin “cavabdeh &lke soziigedan soxsin Insan Hiiqug-
lar1 tizro Avropa Mahkamasinin aydinlasdirdigr kimi
Insan Hiiquglarma dair Avropa Konvensiyasiin talable-
rina tam uygun olaraq saxlanildigini miisayyan etmayoans,
isin mahiyyati baximindan, proporsionalliq ve ayrisec-
kiliyin olmamas: teloblorine riayst etmoayons vo azad-
ligdan mahrum edilmanin adalstli mahkema prosesinin

- 36 -



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

naticasi olana gadar, hamin saxs siyasi mahbus kimi ne-
zarda tutulacaqdir” kimi miilahizasins iqtibas edarak, sii-
butetms masuliyystini yeniden arazisinds siyasi mahbu-
sun movcudlugu iddia edilen dovlstin tizerine qoyulmal
oldugunu bildirir. Biz bu massls ile bagh miisteqil eks-
pertlarin maruzasini tahlil edarken mdvqgeyimizi bildir-
misik va qeyd etmisik ki, stibut etmak vazifesi cavbdehin
deyil, iddiaginin {izerine diislir ve bu hiiququn temsal
prinsiplarinden biridir. Conab K.Strasserin istifads etdiyi
iqtibasdaki “Insan Hiiquqlar1 iizro Avropa Mahkema-
sinin aydinlasdirdig1 kimi Insan Hiiquqlarma dair Avro-
pa Konvensiyasmin tslsblerine tam uygun olaraq sax-
lanildigin1 miiayyen etmayons ... gadar, hamin gsoxs
siyasi mahbus kimi nazards tutulacaqdir” fikirlerile bagh
geyd etmaliyik ki, Insan Hiiquglar {izra Avropa Mahka-
masi Oziiniin heg bir gararinda Konvensiyanin miiddea-
larinin pozulmasi ile miisaiyet olunmagqgla hoabs edilmis
soxsin siyasi mehbus kimi nazarde tutulmasi barade
miiddsa yoxdur ve bir daha bildirmak isterdik ki, bu
Mahkamsa, iimumiyyatls, bu anlayisdan istifads etmir.
Conab K.Strasserin hazirlamis oldugu moaruzade
yegana yenilik kimi 18-ci bandde gosterilon fikirlari
giymatlondirmak olar, bels ki, burada moeruzagi siyasi
moahbus problemin 6z hallini tapmasi iiciin Insan
Hiiquqglar1 tizre Avropa Msahkemasi ve Parlament
Assambleyasi arasinda rollarin boltinmasi toklifi ila ¢ixis
etmisdir. O, yazir: “Siyasi mohbuslar’in miisyyan
edilmasi iigiin meyarlar adston Insan Hiiquqlari iizra
Avropa Mbahkemoesine aid edilir. Siyasi mahbus
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Konvensiyanin (xiisusilo, 5, 6 ve 10-cu maddalori)
pozulmasi naticesindes saxlanilan soxsdir”. Hesab edirik
ki, maruzaginin bu fikirlari ile qotiyyen razilasmaq
olmaz. Bels ki, Insan Hiiquqlar {izro Avropa Mahkamasi
he¢ vaxt siyasi meahbus meyarlar1 hazirlamamigdir ve
yalniz 0z yurisdiksiyasina aid olan, yani Konvensiyanin
pozulmasi ile miisaiyst olunan islere baxmis (Konvensi-
yada “siyasi mahbus” anlayist ve onunla bagli maddes
yoxdur !!!) ve miivafiq gorarlar qebul etmisdir. Bundan
alave, Mahkema 0z gerarlarinda Konvensiyanin 5, 6 ve
10-cu maddalarinin pozulmasi ilo habs edilmis soxslori
he¢ vaxt siyasi mahbus adlandirmamaigsdir.

Conab K.Strasser Konvensiyanin selahiyyatli izahi-
nin Insan Hiiquglar iizro Avropa Mahkemasine maxsus
olmasini, “iddia olunan siyasi mahbuslarin bir sira mah-
koms iglorinin ya milli mehkemolords, ya da Insan
Hiiquglar: iizra Avropa Mahkemasinde hoalo do gozle-
mosi” faktini xatirladir. O, daha sonra “Mohkoameonin hal-
hazirda sistematik hiiquq pozuntular: naticesinda oxsar
fordi miiracistlorin axmnina moeruz gqalmasm neazarsa
alaraq” ve maruzagilerin “potensial hiiquq pozuntula-
rinin modelini miiayyon etmak va gostormak ticlin fordi
mohkemsa iglorine istinad etmokds ve miimkiin hollari
toklif etmoak maqsadils bels islars ray bildirmoakds” azad
olduglarmmi bildirerak, yazir ki, “Assambleya bels
mosalalora miiracist ederak veo milli hakimiyyet
organlarina hall yollar1 taklif edarsk, Mashkemaya
miiraciatlorin axinini azaltmaga komok eda bilacok tohve
vera bilar” ve bunun tigiin Assambleyanin “hamigeki
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kimi faktiki olaraq hiiquqi cehatden asaslandirilmisg
sokildo  Strasburq Mbahkemasinin  yurisdiksiyasina
tamamile uygun” davranmali olacagini bildirir. Basqa
s0zlo, conab Strasser dolayisi yolla ne az, nae ¢ox insan
hiiquqlar1 sahasinda yegans ixtisaslagdirilmis mexanizm
olan Insan Hiiquqlar1 {izre Avropa Mahkemasinin
selahiyyetlarinin bir hissasinin Parlament Assambleya-
smna, daha dogrusu insan hiiquglarin1 pozmasinda
cavabdeh olks {izro maruzagiye (Azarbaycan timsalinda
iso Oziine — Miiallif) verilmasi toklifi ila ¢ixis edir. Bu
toklifin 0z-Ozliiytinde ne daracads tohliikali olmasi
masalasine toxunmadan geyd etmsliyik ki, homin taklif
gobul edilacayi halda Avropa Surasi Nizamnamasinin 3-
cli maddassinda ehtiva edilmis vo bu taskilatin tomsl
prinsiplarinden biri olan “hiiququn aliliyi” prinsipi ila
ciddi ziddiyyet tegkil etmoakls, Avropa Surasi ¢oarcive-
sinde movcud olan effektiv hiiqugi mexanizmin mahvine
gotirib ¢ixara biler. Bundan slave, canab K.Strasser bels
bir tokliflo ¢ixis etmokls, hom da siyasi Azarbaycanda
mahbus masalalari tizra xiisusi maruzagi kimi 6lkemizds
eksperiment aparmaq iddiasinda bulunmus olur. Bu
mosale ilo bagli birmenali sokilde cenab K.Strasserin
diqgetine catdirmaq isterdik ki, Azerbaycan poliqon
deyil, mistaqil dovlatdir, har hanst maruzaginin
ayrisecgkilik vo gerazli movgedan ¢ixis edarak har hansi
bir dovlat, o climladen Azarbaycan tizarinda eksperiment
aparmasi yolverilmazdir.

Maruzenin qisa tohlili gostarir ki, conab K.Strasser
bu senadi hazirlayarken heg bir yeni ideyalar va prinsip-
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lar toklif etmamisdir, geyri-obyektivlik ve garazli movqe
niimayis etdirmis, Avropa Surasinin tizvii olan 47 dovlat
sirasinda Azarbaycana qarsi olan ayriseckiliye hiiquqi
don geyindirmoaya ¢alismis, “hiiququn aliliyi” prinsipina
zidd tokliflo ¢ixis etmisdir. Odur ki, taqdim edilmis
moaruzenin Assambleyaya miizakiroys ¢ixarilmast va
miizakire edilerak gabul edilmasi gelacokdas ciddi fasad-
lara gotirib ¢ixaracag1 qagilmaz olacaqdr.

Bela bir halda giindemsa bels bir sual ¢ixir: Avropa
Surasinda siyasi mehbus problemini neca hoall etmak
olar?

5. Siyasi mahbus probleminin halli yollari

Avropa Surasi ¢ergivesinde siyasi mohbus
probleminin obyektiv, gerazsiz va hiiquqi noqteyi-nazar-
dan korrekt sokilde hallins nail olmagq tigtin hesab edirik
ki;

— “siyasi mehbus” anlayisi ve onun meyarlarn
siyasi konyunkturalara yol verilmadan ve konkret hii-
quqi prinsipler asasinda yenidan islenib hazirlanmalidir;

— lizv dovlstlards siyasi mahbus problemlari iizre
xiisusi maruzenin va “siyasi mahbus” anlayisinin hazir-
lanmas1 mandati eyni bir nafars verils bilmaz;

— “siyasi mahbus” anlayis1 vo onun meyarlarinin
Avropa Surasma tizv dovlstloerden yalmiz birine miina-
sibatde hazirlanmas:1 ve totbiq edilmesi AS Nizam-
namosinin 3-cli maddesinds ehtiva edilmis “hiiququn
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aliliyi” ve “lizv dovlstlerin berabarliyi” prinsiplari ile
ziddiyat togkil etdiyina gors yolverilmazdir;

— yeni hazirlanmig “siyasi meahbus” anlayis1 va
onun meyarlart ASPA-nin Plenar iclaslarinda miizakirs
edilarak gobul edilmis ve Avropa Surasina tizv dovlat-
lorin he¢ bir ayriseckiliye yol vermaden hamisi {igiin
macburi xarakter dasiyan senadds 6z oksini tapmalidir.
Belo bir Avropa Surasinin iizv dovlastlori terefinden
timumtaninmig sanad “Siyasi mahbus problemlsrine dair
Avropa Konvensiyas1” ve ya ASPA-nin gebul etmis
oldugu “Avropa Surasina tizv dovlstlarda siyasi mahbus
problemi ve onun halli yollar1” adli Qatnams ola biler;

— Avropa Surasmnin tizv dovlstleri terafinden
timumtaninmis senadds siyasi mshbuslarin mévcudlu-
gunu miayyonlasdirocok hiiquqi mexanizm 6z oksini
tapmalidir. Bu salahiyyet Insan Hiiquglar iizre Avropa
Mbshkamesinin yurisdiksiyasina aid edilo bilor ve ya
analoji formada faaliyyet gosteracek qurum tasis edila
bilar;

— Umumtaninmigs senadin layihasini hazirlamaq
tiglin Hiiquq masalalari ve insan hiiquglar1 komitesinds
siyasi mahbus problemlari iizra alt komitenin yaradil-
mas1 zaruridir. Miivafiq senad hazirlanaraq gebul edil-
dikden sonra alt komita 6z fealiyyatini he¢ bir ayrisec-
kiliyo yol vermadan iizv dovletlerds siyasi mahbus
problemlari tizra monitoringlar hayata kegirmaklo davam
etdirmalidir.

Umid edirik ki, bu toklifler kifayst qoder obyek-
tivliyi oks etdirir vs, nahayat, Avropa Surasinda uzun
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miiddatdir ki, davam eden miizakiralore son qoyaragq,
siyasi masalalarin siyasi miistovids, hiiqugi masalalarin
iso hiiqugi miistovide holline nail olmaqda yardimg:
olacaqdir.

Natica

Biz bu materiali hazirlayarken qarsimiza “Azarbay-
canda siyasi mahbus var yoxsa yox?” sualina cavab ver-
moak magsadi qoymamisiq. Zannimizca, movcud hiiquqi
¢orciva bu suali birmeanali cavablandirmaga imkan ver-
mir. Bels ki, problemls bagli hazirda ns universal saviy-
yada, ne na Avropa Surasi ¢argivesinds timumtaninmis
sonad, na doa qorarlar1 presedent qlivvasine malik olan
beynalxalq mahkamsalarin, o ciimladan Insan Hiiquglar
tizra Avropa Mahkemasinin miivafiq gerarlar1 mévcud
geyildir.

Bizim asas maqgsadimiz Avropa Surasi ¢ergivasinda
problemls baglh siyasi spekulyasiyalar vo konyunktura-
lara osaslanaraq, ayriseckiliya yol verilmokla gorarlarin
gebul edilmasinin garsisin1 almaqdan, problemin halli ils
bagli miistaqil movge niimayis etdirarak miivafiq hiiquqi
mexanizmin yaradilmasi istiqamatinda taklif vermakdan
ibarat olmusdur. Umid edirik ki, miiayyan daracads olsa
bels, bu maqgsade nail ola bilmisik va irali siirdiiyiimiiz
tokliflor problemin hallinds pozitiv rol oynayacaqdir.
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Introduction

After the admission of the Republic of Azerbaijan
as full member to the Council of Europe it made a great
progress in strengthening its independence, in the
formation of a democratic, legal state, civil society and its
development, including the adaptation of the national
legislation to international standards in the sphere of
human rights and basic liberties, establishment of the
market economy, social and economic development of
the country. Since its membership in the Council of
Europe the bills of laws on human rights and basic
liberties have been developed by taking into account the
recommendations of this reliable organization and were
adopted after undergoing expertise in its respective
bodies. This constructive and mutually beneficial
cooperation is being continued to day, too. Therefore, one
can not deny the role of the Council of Europe in the
further development of the democratic institutions in
Azerbaijan, in the acceleration of the democratic
processes, in the improvement of the mechanisms
ensuring the human rights, in the adaptation of the
protection of human rights to the international standards.
On the other hand, Azerbaijan as a member state has
closely participated in the activity of various bodies of
the Council of Europe, including its contribution to the
development and adoption of conventions, was the
participant of the further development of the Council of
Europe. Therefore, the cooperation between Azerbaijan

-46 -



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

and the Council of Europe has been beneficial for both of
them.

It is also necessary to note that the cooperation of
Azerbaijan with this influential organization has not
always been very smooth. Even in the solution of some
problems the parties have reached a unanimous consent.
It tells of the fact that the Council of Europe has not been
ensured from the application of double standards which
is inherent to many other international organizations. It
leads to grave problems in the system of international
relations. One of such problems, that is, the problem of
political prisoners, has been the topic of discussions for a
long time . Therefore, the disclosure of the essence of the
notion of the political prisoner, the differences on it
among the member states, the search for the solution of
the problem objectively and on a legal plane acquire
great topicality.

1. Review of the problem

On the eve of admission of the Republic of
Azerbaijan to the Council of Europe as its full member
the Package of Recommendations developed by the
Political Committee of the Parliamentary Assemble of the
Council of Europe was introduced to the public of
Azerbaijan in the beginning of 2000. The
Recommendations was signed by the President, prime
minister, speaker of the national parliament and leaders
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of the main opposition parties of the country, and in the
initial version it consisted of 17 clauses. It provided the
measures to be fulfilled in order to adapt the republic to
the European standards, including the position of the
Council of Europe concerning the problem of Garabagh.
In its Recommendations the Council of Europe asked the
Republic of Azerbaijan to take certain obligations
consisting of five groups in character.

The fourth section of the Recommendations, which
is connected with the assurance of the human rights and
basic liberties, without laying any restriction or
obligation on Azerbaijan, proposes to sign an agreement
with the with the International Red Cross and the
Committee of the Red Crescent to ensure meetings with
the convicted, to instigate charges against the
representatives of the law-enforcement bodies who
violate the human rights, including those who violate the
norms prohibiting the application of force while
performing their service duties, to ensure guarantees to
the freedom of word, independence of the
representatives of mass media, to remove the restrictions
connected with the freedom of press, as well as to
reconsider the cases of the convicted recognized as
political prisoners by the organizations of the activists of
human rights and their release.

On the basis of the opinion consisting of the
recommendations of PACE  (Ne 222), the Council of
Ministers of the Council of Europe adopted a special
Resolution in its Session 107 on November 9, 2000; it
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invited the Republic of Azerbaijan to join the Council of
Europe and its charter. Finally it was admitted to the
Council of Europe with equal rights on January 17, 2001.
On January 25, 2001, an official ceremony was held in
Strasbourg on the occasion of the admission of the
Republic of Azerbaijan to the Council of Europe.
Admission of Azerbaijan to the Council of Europe as an
equal member became an important stage on the road of
building of a secular, democratic, legal state in
Azerbaijan, in the direction of strengthening the
independence of the country, integration to Europe, and
consolidation of its positions in the system of
international relations significantly.

On the eve of admission of the Republic of
Azerbaijan to the Council of Europe one of the
obligations to be taken by Azerbaijan, the most debated
one was the reconsideration of the cases of the
convicted recognized as political prisoners by the
organizations of the activists of human rights and their
release. The legal nature of the notion of the political
prisoner and approaches to it from different angles gave
rise to subjective and biased inferences. So that up to the
admission of Azerbaijan to the Council of Europe not the
document of any international organization, including
that of the Council of Europe, contained an exact
definition of the notion of the political prisoner and its
legal nature? It has not found its solution on the
international-legal plane up to day.
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For the sake of truth it must be noted that the
notion of the political prisoner was disclosed in 1989-
1990 by Professor Karl Aage Nergard, when he visited
Namibia in the mission of the United Nations, then in the
mission of the International Red Cross when he visited
South Africa. Now the notion of the political prisoner is
determined on the principles known as the principles of
Nergard. Besides, the notion of the political prisoner is
determined on the criteria developed by International
Amnesty. But examples connected with the usage and
application of the term (the political prisoner) can not be
regarded international legal criteria not on the world, or
regional level.

Because of indefiniteness in the notion of this term
the criteria proposed by various international
organizations and local non-government organizations
for the identification of the political prisoners differ from
each other completely. As a result, there appear lists of
the political prisoners different in number, each
organization having its own criteria. In some cases some
organizations attach meaning to this notion from the
point of their own political interests. Thus, the ambiguity
in the meaning of this tern on the international and
regional level leads to collisions in the inclusion of the
convicted or suspected in crime to the category of
political prisoners. To remove such collisions, to achieve
the goal of reconsideration of the cases of some
convicted, or their release, as it is claimed by some non-
government organizations, the Secretary General of the
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Council of Europe has formed a group of independent
experts consisting of Steffen Trechel, Evert Aklema and
Alexander Arabachiyev in order to determine the
presence of political prisoners in Armenia and
Azerbaijan. The expert group was charged to develop the
criteria for determining the presence of the political
prisoners; it was done in the form of a report and
submitted to the Secretary-General of the Council of
Europe on June 16, 2001. The Council of Europe adopted
the document on October 24, 2001 (SG/Inf 92001)34).

2. Brief analysis of the report of the
independent group of experts of the
Council of Europe on the problem of the
political prisoners

The analysis of the report developed by the
independent experts of the Council of Europe shows that
they have not used any conceptual approach for the
identification of political prisoners and have not
developed new principles. They have appealed to the
criteria used by International Amnesty and declared that
the said organization defines the political prisoners as
persons who have committed crimes on political
motives, but in practice a more restricted notion in
meaning may be used for it, so that the notion of the
political prisoner must be applied to persons arrested
because of their political, or religious convictions
(Clause 7 of the Report). Therefore, the independent
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experts ignored the criteria used by International
Amnesty and in order to examine the presence of
political prisoners in Azerbaijan appealed to the Nergard
principles used by the UN mission in Namibia in 1989-
1990 and the criteria used later by the International Red
Cross in South Africa (Clause 5 of the Report). The experts
note that the governments of the above-mentioned
countries have admitted the presence of the political
prisoners in their countries. The researches of Professor
Nergard were an integral part of the mission of
reconciliation in these countries. So that in the said years
the societies in Namibia and South Africa was splinted,
national and racial confrontation reigned. But the
situation in Azerbaijan differed completely from the
situation in Namibia and South Africa; there was no need
for national reconciliation because of the lack of splint in
the society. Along with it, unlike the governments of
Namibia and South Africa, the government of Azerbaijan
rejected the presence of political prisoners in the country.
In connection with it the report developed by the experts
of the Council of Europe says (Clause 24):”The use of this
term for the identification of the presence of the political
prisoner in the country is interference in its internal
affairs, in which it is accused of”. Then the experts note
that they have been asked to develop and submit an
opinion, or estimation on Armenia and Azerbaijan.
Therefore, “the experts have considered the exiting facts
objectively and ... advanced an estimating consideration
and molded an opinion”. Thus, as the experts of the
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Council of Europe confess, they have substantiated the
pure political errand in essence with legal notions and to
achieve the goal they have suggested considerations in
advance and later on the basis of these considerations
molded views. We think that such an approach can not
be objective in any case.

Nevertheless, in conformity with the criteria
developed by the independent experts on the principles
of Nergard the convicted persons can be regarded
political prisoners in the following cases (Clause 54 of the
Report):

a) If the arrest has been has been executed in violation of
one of the basic provisions of the European
Convention on Human Rights, or in violation of one
of the recommendations of its Protocols? Particularly
in violation of right of freedom of thought,
conscience, religion, freedom of expression and
information, freedom of assembly and association;

b) If the arrest has been executed because of pure
political reasons not connected with any violation of
law;

c¢) The term of detention or its reasons does not
correspond the legal violation of the arrested or the
legal violation in which the person is suspected
because of political motives;

d) If the arrested has been subjected to discrimination
because of political reason in comparison with the
arrested for the same violation of law;
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e) If the arrest is the result of the unjust court procedure
and connected with the political motives of the
government bodies.

The experts of the Council of Europe propose
different criteria for determining the presence of the
political prisoners in the country; along with it they
confess that the notion of political prisoner is very
ambiguous, indefinite, contradictory and very often
determined on considerations developed in advance,
because of all the said it does not acquire any legal sense.
In connection with it the experts note in the third clause
of the report:” The notion of political prisoner is not is
not a formal legal term. Not any international document,
not any interstate or non-government organization use
this term in their documents as a definite legal term. The
present research shows that it is impossible and
unimaginable to attach to it a reasonable definition; any
definition depends on the function it serves”. In other
words, the proposed notion of political prisoner must
serve the goal determined in advance, that is, if any
expert sets the goal of finding the presence of the political
prisoner in any country? He may apply the afore-
mentioned criteria and achieve his goal. At the same time
if the same expert wants to deny the presence of the
political prisoner in the country, he may use the same
criteria and again achieve his goal. Thus, the criteria
determined by the experts of the Council of Europe serve
the goat determined in advance, and this is very far from
objectivity and unacceptable from the legal point of view.
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The experts of the Council of Europe show in the
report that “political prisoners are those persons who
have committed political crimes”. Such persons are
accused of the violation of the provisions of the European
Convention on Human Rights and they must be trialed
due to those provisions. On the other hand, speaking
about the necessity of the analysis of the relation between
the terms political prisoner and political crime, the
experts hesitated to confirm the existence of a relation
between them (Clause 10 of the Report). Nevertheless, in
Clause 16 of the Report the experts underline that the
notion of the term of political prisoner has not been the
object of legal analysis up to present; therefore, it has not
been defined completely.

The experts of the Council of Europe think that
political prisoners are those persons who have
committed political crimes. Such an approach is very
surprising in itself. So that on the basis of the criteria
proposed by the said experts the Council of Europe insist
on the release of a number of persons included into the
list of political prisoners by some non-government
organizations arrested because of political reasons in
Azerbaijan. The Azerbaijani government has released
such persons from time to time from punishment. Then
this problem has become troublesome, and the
Azerbaijani society has not once witnessed the crimes
committed by these persons after their release. As an
example we can mention the name of Vugar Mammadov
who was sentenced to ten years of imprisonment by the
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Supreme Court of the Republic of Azerbaijan on January
10, 1997. This person has been recognized as a political
prisoner by the Council of Europe and due to insistence
of the Council of Europe he has been released as a
political prisoner. Being dangerous for the society has not
taken the road reforming, on the contrary, after his
release he has committed a series of murders by killing a
family consisting of the father, mother and a small child
with the mercenary purpose ( he gained 276 US$).To hide
the committed crime he burned the child, it enraged the
public very much. It is not the only case when released as
a political prisoner with the insistence of the Council of
Europe committed crimes repeatedly (N. Efendiyev and
others may serve an example).

In one of other cases R. Ismailov was included into
the list of political prisoners. This man had committed
explosion in the underground station in Baku. As a result
14 local people were killed and over 20 children were
injured. R. Masimov, who was accused of installing a
bomb in the underground station in Baku and whom the
Supreme Court of the Republic of Azerbaijan accused of
terrorism, has been included into the list of political
prisoners. As a result of explosion committed by him 11
persons were killed and 25 persons got grave physical
injuries. The Court found out that these crimes had been
committed on political motives and classified as terror
acts. Such facts are not few.

Thus, the mentioned facts, in other words, the list
of persons who have committed crimes on political
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motives, proves once more that to think of these persons
as political prisoners is very dangerous for the society.
These facts show that there is a close relation between the
political crime and political prisoner, to give the political
prisoners for the persons who commit political crimes
will lead to grave consequences in the society. To give the
political criminals for political prisoners according to the
provisions of the European Convention on Human
Rights is wrong? There is not any item in the said
Convention and in any document of the Council of
Europe. Therefore, the approach of the experts to the
problem like this does not justify itself.

The experts of the Council of Europe are right in
regarding the political prisoners to be persons sentenced
because of their political views, but their further analysis
cause suspicion and can not be regarded correct from
legal point of view. So that according to Clause 28 of the
said report the separation of a part of the territory of the
country, in other words, propagation of separatism are
supported by relying on Article 10 of the European
Convention on Human Rights and punishment of such
persons is an injustice. The experts write that punishment
for such views can not be regarded necessary in the
democratic society, if even the provisions of Clause
10(Paragraph2) of the European Convention on Human
Rights are applied for this purpose. In other words, there
is no impressive public need to persecute for such
views. The expressions necessary in the democratic
society and impressive public need have neither
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universal, nor all-European sense. But the European
Court on Human Rights relates the expression
impressive public need with the real situation in the
concrete country. In connection with it is necessary to
note that since the first days of independence Azerbaijan
has been living in conditions of struggle with separatism.
It has found its expression in Resolution 1416(concerning
the conflict over the Mountainous Garabagh, which the
Minsk Conference of OSCE is charged to deal with)
adopted on the basis of the report developed by David
Atkinson, parliamentarian from Great Britain. Resolution
expresses the regret of PACE in connection with the
conflict and lack of progress in its solution. It is said there
that hundreds of thousands of people have become
internally displaced persons and live in critical
conditions, a significant part of the Azerbaijani territory
is still under the occupation of the occupation of the
armed forces of Armenia and the separatist are still
controlling the said region. It is necessary to note that in
1988-1994 the illegal armed formations and terrorist
groups committed 373 terror acts against Azerbaijan. As
a result of these terror acts committed on ethnic grounds
with the aim of separatism thousands of the Azerbaijani
citizens have been killed and got different injuries. We
think that in such circumstances the meaning of notion
impressive public need must be determined not by on
the basis of the views of the independent expert group
unaware of the real situation in Azerbaijan, but on those
of the Azerbaijani public.
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Another moment in the report developed by the
independent experts of the Council of Europe which
attracts attention is that the duty of proving the crime of
the political prisoner is laid on the country responsible
for the latter. In Clause 46 of the Report the experts note
that if the country responsible for the political prisoner is
not able to prove the guilt of that person in conformity
with the European Convention on Human Rights, then
such persons are regarded political prisoners. But the
duty of proving the crime is laid not on the defendant,
but on the claimant, this is one of the cornerstones of the
law, and the approach of the independent experts to this
problem in the said manner contradicts this basic
principle of law. It is another proof that the experts of the
Council of Europe are not objective in their approach.

Finally, one more instant which attracts the
attention in the report developed by the independent
experts of the Council of Europe is such an idea that to
regard a person a political prisoner he must be trialed in
conformity with the provisions of the FEuropean
Convention on Human Rights and its Protocols, and if
one of these provisions is violated, then he becomes a
political prisoner. It is one of the criteria for identification
of the person as a political prisoner (Clause 54 of the Report
of the experts).

In connection with it, as we noted above, there is
not any provision either in the Convention and its
Protocols, or in any other document of the Council of
Europe about it. Even the decisions of the European
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Court on Human Rights, precedential in nature for all the
member countries, do not identify such persons as
political prisoners if the persons have been trialed with
such violations. The courts do not use the notion of the
political prisoner in their activities. We think that it is
connected with the indefiniteness of the legal nature of
this word. It tells of the absence of a legal mechanism for
regarding a person as a political prisoner in the frames of
the Council of Europe. Then there arises such a logical
question: To which body, or to whom has been given the
authority to adopt a decision to identify a person political
prisoner if a person has been trialed by violating one of
the norms determined by the European Convention on
Human Rights or its Protocols in the frames of the
Council of Europe? It is not an ordinary question. The
national court sentences a person to imprisonment. In
conformity with the national legislation, persons whose
rights are violated, or who do not agree with the verdict,
have the right to appeal to higher instance courts in order
to restore their violated rights. If they do not succeed in
it, they may appeal to the European Court on Human
Rights by observing certain procedure rules. Thus, it is in
the jurisdiction of the European Court to determine
which of the provisions of the European Convention on
Human Rights or its Protocols has been violated. But
according to the logic of the report developed by the
independent experts of the Council of Europe this
authority is granted to the rapporteur appointed for the
definite country. It contradicts Article 3 of the Charter of
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the Council of Europe which provides the supremacy of
law.

Thus, the report developed by the independent
experts of the Council of Europe is not objective, and the
criteria shown there for identification of political
prisoners do not add anything to the notion of the
political prisoner in order to clarify it, but adds
ambiguity to it. Therefore, identification of political
prisoners on the basis of these criteria (in the case of
absence of relevant international-legal norms) is not
consistent with the legal norms adopted within the
frames of the Council of Europe, which are, or which can
be applied to all the member countries. That is why, these
norms can not be regarded legal norms adopted by the
Council of Europe.

3. The position of Azerbaijan in the direction
of solution of the problem of political
prisoners and the policy of double standards
of the Council of Europe

Despite the above-noted, on January 24, 2002,
PACE adopted a resolution on the existence of political
prisoners in Azerbaijan (Resolution 1272). One of the
moments, which attracts the attention is that though the
report developed by independent experts reflects the
criteria for the identification of political prisoners in
Azerbaijan and Armenia, the resolution adopted by
PACE (Resolution 1273(2002) concerns only Azerbaijan,
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an identical resolution has not been adopted on Armenia
not before, nor afterwards.

In the regular session of PACE held on June 26, 2003,
parliamentarian from Belgium George Klerfayt, member
of the committee on human rights and human rights,
reported on the issue of political prisoners in Azerbaijan
and displayed a biased position against Azerbaijan and
declared that Azerbaijan does not fulfill its obligations in
connection with the political prisoners which it has taken
when it was admitted to the Council of Europe and
introduced persons convicted for different crimes as
political prisoners. The report of Klerfayt does not reflect
the facts that after admission of Azerbaijan to the Council
of Europe as a full member an amnesty act was applied
on January 16, 2001, as a result approximately 2300
persons were released from prison, the term of
punishment of 800 persons was reduced in half, the
punishment of 4400 persons not connected with
imprisonment was ceased, investigation and persecution
of criminal cases of 1300 persons in the investigating
bodies and courts were stopped, The same can be said
about the release of 106 prisoners by the decree of the
Azerbaijani President of June 17,2003. Among the
released were also many persons recognized by the
activists of human rights. The Azerbaijani delegation
declared that the report was contradictory and not
objective, and was included into the agenda in order to
influence the pre-election situation. The delegation also
noted that the number of the political prisoners
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determined by some non-government organizations,
which was 716 in number, had been reduced for 527
persons since the admission of Azerbaijan to the Council
of Europe, which is a proof that since its membership in
the Council of Europe Azerbaijan has reduced the
number of the political prisoners and 527 persons
recognized as political prisoners by some non-
government organizations have been released. The
majority of the parliamentarians who took part in the
discussion of the report stressed that the report was
biased and superficial, not consistent with criteria of the
Council of Europe and there was a contradiction between
the views of the expert group and the position of the
rapporteur. Finally, PACE thought that the report on
political prisoners in Azerbaijan was contradictory and
returned to the committee for re-development.

After the discussion of the comprehensive report
of Malcolm Bruce, rapporteur of PACE on the issue of
political prisoners in Azerbaijan, in the June of 2005, the
heat of the problem of political prisoners in Azerbaijan
subsided a little, Malcolm Bruce came to such a
conclusion that there did not exist the problem of
political prisoners in Azerbaijan and resigned from his
post, there remained no need for appointing a new
rapporteur on this artificially invented problem. The post
of the rapporteur on political prisoners was cancelled?
The official structures of Azerbaijan initiated to set up a
working group with the participation of the
representatives of the government and human rights
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activists on June 11, 2005, in order to manage the solution
of the so-called problem of political prisoners by legal
means and for the closure of the problem completely. The
group signed a joint statement. The group then continued
its activities as the Working Group on Human Rights.
Nevertheless, as a result of the forces not interested in the
sustainable constructive cooperation of the Republic of
Azerbaijan and the Council of Europe the invented
problem of political prisoners in Azerbaijan appears on
the agenda of the committee of Legal Issues and Human
Rights of the Council of Europe from time to time.

The decree of the President of the Republic of
Azerbaijan on March 20, 2005, pardoned 114 prisoners,
including 53 persons shown as political prisoners in
various lists of the Council of Europe, the often
mentioned R. Gaziyev, N. Efendiyev, F. Mukhtarov, T.
Gasimov and others being among them. The cases of
three persons (E. Amiraslanov, A. Kazimov, S. Poladov)
recognized as political prisoners by the group of
independent experts of the Council of Europe were re-
considered and released. Besides, 4 persons shown in the
lists of the organizations of human rights activists were
released by courts, over 30 persons were liberated by the
decree of the President of the Republic of Azerbaijan of
20 June, 2005. Another 10 political prisoners mentioned
in the lists of the human rights activists were released by
the decree of the President of the Republic of Azerbaijan
of March 19, 2007, the perm of punishment of one person
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was reduced, the punishment of one person was
cancelled.

We must note that since the independence of
Azerbaijan totally 8 acts of amnesty and 48 decrees on
pardoning have been issued. Seven acts of amnesty and
32 decrees on pardoning were issued in 1995-2003 during
the presidency of Heydar Aliyev. Those acts of amnesty
covered over 77 000 persons, 21 325 persons out of 77 000
were released from serving the remaining part of their
punishment. The issued decrees on pardoning released
over 3000 persons, among the released were persons who
had taken part in the attempts of overthrow in 1994-1995
claimed to be political prisoners by the Council of
Europe. In the years of presidency of Ilham Aliyev from
the late of 2003 till the February of 2011 one act of
amnesty 16 decrees on pardoning have been issued in
Azerbaijan, and they have covered about 10 000 persons.

Along with the said, in order to prevent the legal
violations, which may be committed by the judges while
conducting trials, as well as to prevent the birth of
prisoners who may be appreciated as political prisoners,
the Court-Law Council of the republic have regularly
discussed the activities of the judges, over 100 judges
have been subjected to different punishments on the
recommendation of the Council, over 30 judges have not
been recommended to continue their activities, the
activities of over 10 judges have been interrupted before
the expiration of the term of their service. In conformity
with the specially developed programs training courses
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have been organized for conveying professional
knowledge to the candidates to the post of judges. For
this purpose a training commission has been created. It
includes well-known experts of the world and the
Council of Europe, representatives of the organs of
justice and prosecutors. In the May of 2009 test
examinations were conducted to fill the vacancy of the
post of 60 judges, in which 438 candidates took part. The
process of examination was observed by about 30
international and local observers, the latter being the
representatives  of the local non-government
organizations.

Finally, in 2005, an international conference was
held in Azerbaijan on the topic of the political prisoner.
About 70 experts from 30 countries of the world, as well
as the representatives of PACE, OSCE, European
Parliament and of different structures of the United
Nations took part in it. Another international conference
on the topic “Defense of Political Rights In Azerbaijan —
New Criteria” was held in Azerbaijan in 2008. The
resolutions and statements of these conferences
underlined that the international legal nature of the term
political prisoner has not been defined, it has not found
its expression in any international document, including
the official documents of the Council of Europe known to
everybody, as well as not used in the practice of the
European Court on Human Rights, the decisions of
which have the force of a precedent law. The conferences
pointed out the necessity of development and adoption
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of the European Convention on Political Prisoners with
the criteria for the definition of the political prisoner.
Though the resolutions and statements of these
conferences were submitted to PACE, the Council of
Europe did not react to these documents developed by
numerous international experts who had taken part in
the conferences.

It must be noted that the invented issue of political
prisoners regularly become the topic of discussions on
the eve presidential and parliamentary elections, on the
eve of the regular sessions of PACE, and is used as a
means of political pressure on Azerbaijan in the form of a
wide-scale and biased campaign by certain circles in the
country and beyond its borders. To prevent such non-
objective campaigns and to convey to the public the real
essences of the problem, many functioning non-
government organizations in Azerbaijan, including the
Council on the Issue of Political Prisoners, which
includes over 70 non-government organizations, have
formed a group of experienced experts. This group has
examined the cases of over 100 prisoners recognized by
the Council of Europe as political prisoners and come to
such an unequivocal decision that there is not any legal
reason to recognize them as political prisoners. Among
the so-called political prisoners there are persons accused
of kidnapping, terrorism, attempts of overthrow and
other actions of violence. The heads of the said non-
government organizations have conveyed information to
the responsible persons of the Council of Europe about
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the facts discovered by them. They have also conveyed
the information the parliamentarians of the Council of
Europe during their bilateral and multi-lateral meetings.
In their statements they stressed that irrespective of the
membership in any political party, or post in the office of
the government everyone must bear responsibility before
the law for the committed crime, politicization of the
committed crime contradicts the principle of the
command of law, which is the main factor of the
development of the democratic, legal state and formation
of the civil society. The mistakes committed in the
process of the investigation or court trial of some
criminal cases do not give reason to recognize these
criminals as political prisoners, such things must find
their solution not on the political plane, but on legal
plane, and if someone does not agree with the decisions,
sentences or verdicts adopted in the national judicial
system, he has the right to appeal to the European Court
on Human rights. The statements of the non-government
organizations  stress that nobody can allow
discrimination without available legal criteria or
international-legal ~ document and  subject to
discrimination only Azerbaijan out of 47 member
countries by claiming the presence of political prisoners
there. The appointment of a special rapporteur on
political prisoners in Azerbaijan contradicts the norms of
international law, it is inconsistent with European values
and the principles of the Council of Europe, it is a blow
on the reputation of this international institution.
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Nevertheless, as a result of the attempts of the
forces not interested in the sustainable and constructive
cooperation of the Republic of Azerbaijan with the
Council of Europe the invented problem of political
prisoners appear on the agenda of the Committee of
Legal Issues and Human Rights of PACE from time to
time. Finally, in 2008, the said committee came to such a
conclusion that it is groundless from legal point of view
to claim that there is the problem of political prisoners in
Azerbaijan, therefore, it is necessary to develop and
adopt relevant documents and criteria applicable all the
member-countries by taking into account that the notion
of the political prisoner has not been defined clearly in
the international law, it has not found its expression in
the official documents of the Council of Europe,
including the fact that the European Court on Human
Rights, the decisions of which have the force of the
precedent law, does not use this notion in its practice. For
this purpose the Bureau of PACE decided to stop the
activities of the rapporteurs appointed to the member
countries in connection with the problem of political
prisoners till the development of the criteria for
definition of the political prisoner and adoption of a
relevant document within the frames of the Council of
Europe.

With a sense of regret it is necessary to note that
the invented issue of political prisoners appeared on the
agenda of the Committee of the Council of Europe on
legal issues and human rights in the beginning of 2009
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again, and in the sitting of that committee on March 24,
2009, it was decided to appoint a special rapporteur on
the issue of political prisoners only in Azerbaijan, which
is one of the 47 member countries of the Council of
Europe. This special rapporteur is the parliamentarian
Kristoff Schtrasser from Germany. The Committee of
legal issues and human rights demonstrated a clrealy
biased position towards Azerbaijan in its sitting held on
December 16, 2009. So that the Committee charged
Kristoff Schtrasser to develop the criteria for the
recognition of the political prisoner and other necessary
documents connected with it, Kristoff Schtrasser is the
man appointed special rapporteur on Azerbaijan Finally,
Kristoff Schtrasser developed his report under the title “
Tracing the issue of political prisoners in Azerbaijan and
identification of political prisoners”. It was discussed in
the committee and adopted as an official document
(AS/Jur 2010)28).

4. A Review of the report “Tracing the issue
of political prisoners in Azerbaijan and
identification of political prisoners”
developed by Kristoff Schtrasser

The report developed by Kristoff Schtrasser
(AS/Jur 2010)28) consists of four parts with 22 clauses in
it and an attachment. In the first clause of the report
(Introduction) the author discloses his goal in conformity
of his two mandates (on March 24, 2009, he was
appointed special rapporteur on the problem of political

-70-



Avropa Surasinda siyasi mahbus problemi ve onun halli yollari

prisoners in Azerbaijan, on December 16,2009, he was
charged to develop the criteria for the identification of
political prisoners), and notes that he would trace the
long and painful history of the political prisoners in
Azerbaijan, promises to remind that “there is a relevant
recognizable notion of political prisoner in Azerbaijan”
and by building his work on the report in more planned
form he would finish it “in favor of the persons claimed
to be political prisoners”. He mentions that he has given
his consent to the merge of two mandates and informed
the Bureau about it and “as a basis for the work to be
performed in Azerbaijan he would use the notion of the
political prisoner in the form proposed by the experts,
and he would get the confirmation of the Bureau for it”.
As it is seen from the said, Mr. Schtrasser
discloses completely his intention in the first clause of his
report, as well as the results to be achieved by him. In
other words, he confirms that he would work on the
basis of the expression that “everything depends on the
function which the definition is to serves”. It is said in
connection with the definition of the notion of political
prisoner developed by the experts in the third clause of
the report SG/Inf (2001)34). As we have already
disclosed the meaning of this expression before we do
not think it to be necessary to return on it again. But we
must note that we think that the report has been
developed on the basis of an algorithm in advance.
According to the algorithm feveloped by Mr. Schtrasser,
it is possible to get concrete results by ignoring all legal
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norms and objectivity, that is. Irrespective of the change
of parameters the final results of the function must
consist of the followings;
a. The criteria proposed by the independent experts of
the Council of Europe concerning the notion of the
political prisoner are understandable and acceptable;
b. The presence of political prisoners in Azerbaijan does
not cause any doubt;
c. Both of the mandates shall be merged.
Thus, after reading the first clause there emerges
such an impression that while developing the report
Mr. Schtrasser has not benefitted from any creative
and idea, and proceeded from a biased and non-
objective position.

It is true that in the second part of the report (Clauses 2-

8) he has mentioned the discussions held in connection

with the political prisoners in the frames of the European

Council, the documents adopted there and some criticism

concerning the problem mentioned in the documents of

PACE which has remained unsolved. Mr. Schtrasser

reminds that the problem of political prisoners in

Azerbaijan was discussed four times in PACE since its
admission to the Council of Europe (January 2002,
January 2003, January 2004 and June 2005). He mentions
that the Resolution of PACE (91457(2005)"urged the
release of the persons recognized as political prisoners
and confirms its firm position once more”, “as it was
determined by the independent experts, by releasing the
three remaining political prisoners, or by organizing their
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retrial, or by appealing their cases as it was proposed by
the Azerbaijani authorities, and in fact to open the way
for the consideration of these cases by the Europea Court
on Human Rights. Then Mr.Schtrasser positively
appreciates the obligation of the Republic of Azerbaijan
an the end of Clause 4 and refers to the resolution of
PACE (Ne 1457(2005),which says that “the Azerbaijani
authorities oblige to use all legal means (amnesty,
consideration of the cases in much higher instances of
courts, suspended conviction, release from punishment
because of health reasons, pardoning)”, in Clause 5 of the
report writes that “ despite the undertaken obligations,
the Azerbaijani authorities have not issued any act of
pardoning since the March of 2007”.

This information of Mr. Schtrasser evokes the
feelings of serious anxiety, surprise and regret, because
the information of the reporter is not true. In reality
Azerbaijan has remained true to the wundertaken
obligations and issued decrees on pardoning and
amnesty regularly. Only in 2020 two decrees on
pardoning were issued (March 17 and December 29,
2010). In conformity with the act of pardoning of March
2010 62 convicted were released, 7 convicted were
released from serving the remaining part of their
punishments, the life imprisonment of one person was
substituted to 20 years of imprisonment, one person was
released from paying the fine. With the decree on
pardoning the editor-in-chief of the newspaper Azadliq
was also released and a woman with suspended sentence
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was released from the punishment completely. The
decree on pardoning of December 2010 covered 92
persons. It is necessary to note that along the mentioned
decrees an act of amnesty was issued in 2002 on the
occasion of the 84" anniversary of the birth of Heydar
Aliyev and over 9 000 prisoners benefitted from it.

The mentioned facts show that the report
developed by Mr. Schtrasser conveyed false and untrue
information to the parliamentarians and the public of the
member-countries of the Council of Europe, has inflicted
damages on the international reputation of Azerbaijan
and violated the rights of the public of the member-
countries of the Council of Europe. The main problem
here is either Mr. Schtrasser disseminates such
information purposefully, occupies a biased position, or
is unaware of the processes ongoing in the country as the
special rapporteur. Thus, if this reporter insists in
dissemination false and untrue information purposefully
and with bias, then he bears responsibility for his action.
On the other hand, if the rapporteur is unaware of the
ongoing processes in the country and disseminates
untrue information, then he has not been able to cope
with the task laid on him, not approached his mandate
seriously. We think that Mr. Schtrasser must disclose his
position in connection with the said anyhow.

Along with it, it is necessary to underline that the
report does not reflect the reforms conducted in the
national judicial system of Azerbaijan and their results
for removing the problem of the political prisoners, the
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release of the majority of persons claimed to be political
prisoners as a result of application of the acts of
pardoning and amnesty, and if even these facts have
been mentioned, their importance has been significantly
been underestimated. He has relied only on the
information of the Human Rights Federation of
Azerbaijan, one of the national non-government
organizations (Clause 5 of the Report), ignoring the
information of over 100 non-government organizations
functioning in the country in this sphere.

In the Fifth Clause of the Report such a n instance
catches the attention particularly, Mr. Schtrasser
demonstrates the degree of the objectivity and
impartiality of his position there once more. So that in
the Second Clause of his report he shows that the
problem of political prisoners in Azerbaijan coincides
with the time of negotiations for the admission to the
Council of Europe together with Armenia, and admission
to this organization gained effect on January 25, 2001.
Then Mr. Schtrasser notes that “in order to break the
resistance of the countries which did not disclose their
views in favor of the admission of Azerbaijan and
Armenia to the organization there was found a
compromise for the solution of the problem”, after the
name of Armenia the author uses a footnote and writes
at the foot of the page that “Armenia also had the same
problems; but a small number of cases in the court has
been solved at once; therefore it is expedient for me to
speak only about the political prisoners in Azerbaijan”. It
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is very interesting, isn’t it? It seems that Mr. Schtrasser is
either completely unaware of the real situation in
Armenia, or intentionally conveys untrue information to
the parliamentarians and public of the member-countries
of the Council of Europe. As we have already mentioned
above the dissemination of misinformation by Mr.
Sctrasser, there is no need to return on it once more, the
responsibility of it lies on Mr. Schtrasser.

In fact the real situation in Armenia is quite
reverse of the opinion of Mr. Schtrasser. So that a well-
known human rights activist of Armenia said in his
interview as early as March of 2001 that “the provisions
of all the 30 articles of the Declaration on Human Rights
concerning the rights of citizens are violated in Armenia,
all the judicial system, from below to the top, has
undergone corruption, the judges are not independent in
fact, they depend not only on the law, they conduct trials
in the halls in the presence of guards armed with
machine-guns, the willfulness of the police is boundless,
the fate of the detained is solved in the wards of the
temporary detention, sentences on them are adopted
there, probably all the detained are subjected to
psychological and physical pressures”(Newspaper Echo,
March 1,2001, Ne 24).Perhaps, Mr.Schtrasser was
unaware of this miserable situation in Armenia in the
period of presidency of Kocharian. We think that Mr.
Schtrasser is unaware that after the presidential elections
in 2008 in Armenia arms were used against the peaceful
demonstrators who protested against the returns of the
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election, according to the official information about ten
people were killed, hundreds of citizens were arrested
for taking part in the demonstration of protest, or for
being the members of the opposition parties, that a lot of
people have been sentenced to imprisonment for
different terms.

The 9%-18% clauses of the report developed by Mr.
Schtrasser have been devoted to the interpretation of the
notion of the political prisoner proposed by the
independent experts of the Council of Europe. Here he
shows the frames which differ in the character of
violation for which a person, claimed to be a political
prisoner, is arrested. He did not did not add anything to
what was said about the notion of the political prisoner
by the independent experts, repeated then did not add
anything to it in principle. He quoted Mr. Stefan Trechel,
one of the independent experts, in connection with the
substantiation of the proof in Clause 15:” the respondent
country must not regard a person a political prisoner, as
it is clarified by the European Court on Human Rights, if
his detention is not determined to be consistent with the
provisions of the European Convention on Human
Rights, if the essence of the case has not been clarified, if
there is no proportionality, if there is discrimination, if
the imprisonment is not the result of a fair court trial”.
Nevertheless, he lays the responsibility of the
confirmation of the proof of the crime on the respondent
country, which claims the person to be a political
prisoner. We disclosed our opinion on this issue when
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we analyzed the report of the independent experts. Then
we noted that the finding the proof for the crime is the
obligation not of the respondent country, but that of the
claimant, this is on of the cornerstone principles of the
law. What concerns the quotation used by Mr. Schtrasser
“as it is clarified by the European Court on Human
Rights, unless the detention is not determined to be
consistent with the provisions of the European
Convention... the detained shall be regarded a political
prisoner”, we must note that there is not any item in the
decisions of the European Court on Human Rights, or in
the provisions of the European Convention on Human
Rights that violation of the norms of the Convention in
the detention makes one a political prisoner. We must to
declare once more that the European Court on Human
Rights does not make use of this notion at all.

The only estimable novelty in the report of Mr.
Schtrasser is the views disclosed in Clause 18, so that he
suggests to change the roles of the European Court on
Human Rights with that of PACE for the solution of the
problem of political prisoners. He writes:” The
determination of the criteria for the identification of the
political prisoner, as a custom, is in the competence of the
European Court on Human Rights. A political prisoner is
the person arrested in violation of the Convention
(particularly violation of Articles 5, 6 and 10)”. We think
that it is impossible to agree with the reporter in it. So
that the European Court on Human Rights has never
developed the criteria for the recognition of the political
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prisoners, it has always been engaged in the issued in its
jurisdiction, that is, with the cases of violation of the
provisions of the Convention (there is no the notion of
political prisoner and a respective article in connection
with it in the Convention!!!) and adopted respective
decisions. Besides, in its decisions the Convention has
never called a person to be a political prisoner if he is
arrested by violating Articles 5, 6 and 10.

Mr. Schtrasser reminds that the interpretation of
the Convention is in the competence of the European
Court on Human Rights and also the fact that “the cases
of a number of persons claimed to be political prisoners
are still waiting in the local national courts, or in the
European Court on Human Rights for consideration”.
Taking into account that there are systematic violations
of law in the courts and the flow of appeals he proposes

“

he writes that it is necessary to determine and
demonstrate the model of the potential violations of law,
to refer to individual cases in the courts, to review and
estimate them, to suggest solutions and have free access
to them”. He adds that “PACE may appeal to such issues,
propose solutions to the bodies of national authorities
and contribute to them in the reduction of the stream of
appeals to the Court”, but “in such cases the Assembly
must behave completely in conformity with the
jurisdiction of the Court of Strasburg”. In other words,
Mr. Schtrasser indirectly transfers a part of the
authorities of the European Court on Human Rights, the

only qualified mechanism in the sphere of human rights,
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to PACE, more exactly, to the rapporteur appointed for
the investigation of the violation of human rights, that is,
in the case of Azerbaijan to Mr. Schtrasser. Without
mentioning the danger of his proposal we must note that
if the said proposal is accepted, it will contradict the
supremacy of law which is a basic principle of the
Council of Europe expressed in Article 3 of the Charter of
the organization. It will lead to the decay of the effective
legal mechanism existing in the frames of the Council of
Europe. Besides, by this proposal Mr. Schtrasser is
claiming to conduct an experiment in the political life of
Azerbaijan as the special rapporteur on the issue of
political prisoners. In connection with it we want to draw
the attention of Mr. Schtrasser unequivocally that
Azerbaijan is not a proving ground, it is an independent
state, and it is inadmissible to allow a rapporteur commit
discrimination, partiality, including the conduction of an
experiment in Azerbaijan.

The brief analysis of the report shows that Mr.
Schtrasser has not proposed any new idea, or principles,
but displayed non-objectivity and bias. He has tries to
put legal attire on Azerbaijan, one of the 47 member-
countries in the Council of Europe, contradicted the
principle of the command of law. Therefore, the
submission of the Report to the discussion of PACE and
adoption a certain resolution on it will lead to
inescapable consequences.
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In such a situation there emerges such a question:
How the problem of political prisoners may be solved in
the Council of Europe?

5. The Ways of Solution of the Problem of
Political Prisoners

We think that in order to achieve the solution of
the problem of political prisoners in the frames of the
Council of Europe objectively, without any bias and
correctly from the legal point of view, it is necessary:

- to develop the notion of the political prisoner and
the criteria for its definition without allowing any
political conjuncture and on concrete legal principles;

- to give the mandate of development of the
special report on the problem of political prisoners in the
member countries and that of the notion of political
prisoner only to one person is inadmissible;

-to develop and apply the notion of political
prisoner and its criteria in relation to only one of the
member states of Council of Europe contradicts the
command of law and the principle of equality of the
member states provided by Article 3 of the Charter of the
Council of Europe, therefore, inadmissible;

- to discuss and adopt the new notion of political
prisoner and its criteria at the plenary session of the of
PACE and make them be reflected in some document
and be acceptable and obligatory for all the member
states without any discrimination. Such a document may
be called “the European Convention on the Problems of
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Political Prisoners”, or”Resolution on the Problems of
Political Prisoners in the Member States of the Council of
Europe», it should be recognized and accepted by all the
member states. This document recognized by all the
member states of the Council of Europe must reflect the
legal mechanism able to identify the political prisoners.
This competence may be referred to the jurisdiction of
the European Court on Human Rights; an identical
institution may be created for this purpose;

-to institute a subcommittee in the Committee of
Legal Issues and Human Rights for developing such a
document recognized by all the member states. After the
development and adoption of such a document the
subcommittee may conduct monitoring of the problems
of political prisoners in member states without any
discrimination.

We hope that our proposals reflect the objectivity;
finally it will put an end to continuing long discussions
in the Council of Europe and contribute to the solution of
the political problems on the political plane, legal
problems on the legal plane.
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Conclusion

When we began to develop this paper, we had the
goal to answer to the question: “Are there political
prisoners in Azerbaijan? We think that the existing legal
frames do not allow answering the question
unequivocally. So that neither the Council of Europe, nor
any other international institution, including the
European Court on Human Rights, or other international
courts, possess a document, or resolution that should
have the force of a precedent.

Our main purpose is to prevent the adoption of
decisions in the frames of the Council of Europe without
any discrimination, by relying on speculation and
conjuncture, to advance our own proposal in order to
develop a relevant legal mechanism by demonstrating an
independent position connected with the solution of the
problem. We hope that we achieved our goal at a certain
degree and our proposals will play their positive role in
the solution of the problem.
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